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at anof expectedthe in the course its duty specialquestionupon
session, as an tothethe have situationjustices recognized exception

thethe advicerule and have requested.the Opiniongivengeneral of
474, 845,473, (1969).846109 N.H. A.2d254Justices,

thethat when the senateto showThe facts us adoptedgiven
138,bill the billon Senatefor an advisory opinionresolution asking

as a matterof the senate eithernot in the pendingwas possession
to a to reportone referred senate committee obligatedit or asbefore

circumstances, weof office. In thosethe termto it legislativeduring
to issue an advisorynot authorized under the State constitutionare

fromto be excusedand answering.requestrespectfullyopinion,
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Rudman, Hess,B. and W. assistantWarren Davidattorney general,
for the(Mr. Hess State.attorney orally),general

brief for theAlvin E. and Seth M. and orally,Taylor Junkins, by
defendant.

Duncan, Defendant indicted for murder in thewas first de-J.
1937,(RSA (1955), 20:1),585:1 Laws for the of agree stabbing

Brentwood,at the in onJail,security guard Rockingham County
12, The1971. defendant was then an inmate of theSeptember jail

of an Afterunrelated offense. butawaiting disposition arraignment
trial,to the State elected to aprior forego first-degree prosecution

and to the defendant for the lesser included offense oftry only
murder in the (1955).second RSA 585:1 order of thedegree. By

(Perkins,Trial Court the ondefendant was then theJ.) arraigned
reduced Trial resulted in a verdict of ofcharge. by jury guilty

murder. Sentence was for a term of not lesssecond-degree imposed
than and not more than life.forty-five years

the course of the the defendant toDuring proceedings, excepted
the on the without new in-aarraignment second-degree charge
dictment, motions,to on certain and the admissionrulings pretrial

evidence,and exclusion of certain to certain instructions to the jury
and to the ofdenial motions to theset aside verdict and to themodify
sentence. These and the of law there-exceptions questions arising

Perkins,from were reserved and transferred by J.
Evidence to the effect introducedwas at trial. Whilefollowing

offense,action on another the defendant wasawaiting grand jury
retained in the “bound-over” section of thebeing Rockingham

12, 1971,On the defendant clean-Countyjail. September requested
Prescott,of the sole inside Robert Prescott. aning supplies guard,

officer, had been at the forexperienced less thanpolice jailworking
row,a month. Before a and bucket into defendant’s cellpassing mop

cells,Prescott secured the in their whichinmates individual were at
times left to communication within aopen permit among prisoners

However,locked tier. when he later the tier to furnish areopened
broom, he to lock the interior cells. The defendantneglected slipped
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reenter. Prescottand refused toof the tier onto anout open landing
withdrew, with owned Germanreturned hisbut shortly privately

work hours.which he at the jail duringkeptShepherd police dog,
intothe defendant backto be used to coercewasThe apparentlydog

throat,ensued; thethe slashed aboutwasthe tier. A dogstruggle
in the chest and body.was stabbed upperand Prescott repeatedly

released inmatesthe defendantremoved from theWith guard,keys
Prescott, who wasforMedical wasfrom other tiers. help sought

had, however, diedHeof thecarried into the visitors’ jail.cage
wounds. Thethe infliction of thewithin five or ten minutes of

ofwithin the confineswhile stilldefendant was later apprehended
the jail.

the defendant “withthatThe indictment chargedchallenged
arms, in that hemurder in the firstforce and did commit a degree,

cause, killwith withoutand justifiabledeliberately premeditation,
knife.”him in the chest with aRobert Prescott...[sic] by stabbing

followedDefendant contends that the byprocedurepreliminary
the indict-court defective in threethe trial was principal respects:

to the reducedno of malice toment contained applyallegation
tocourt theneither the nor the authority tryStatecharge; possessed

re-on which no indictment had beenthe defendant for a crime
authorized,turned; the defendant waseven were asuch procedure

read toindictment for thethe greater chargeprejudiced by having
the jury.

ele­is an essentialIt law that maliceis established aforethought
murder, effectto thatand that anment of the crime of allegation

601:6; Millette, N.H.v. 112the indictment. RSA Statemust inappear
478,Nelson,460-61, 150, N.H.458, 103(1972); v.152 State299 A.2d

814, 822, denied, The489, (1961).879369 U.S.175 cert.A.2d
and with premedi­“deliberatelythe wordsdefendant concedes that

forfor the indictment first-­tation” satisfied that requirement
not tomurder. He however that the State’s decisionarguesdegree

the indictmentamendedin effecthim on thetry first-degree charge
words, in effectthewhich under statutethose essentialby obviating

mur­first, ofbut notwere elements of second-degree,at that time
15,1974, 1974). SoLaws 34:12 eff. Aprilder. RSA 585:1 (Repealed;

continues, no maliceamended, indictmentthe allegedthe argument
murder.a ofwould second-degreewhich chargesupport

mark. RSAthemissesamendment” theoryThis “constructive
as “deliberate andmurder in the first pre-585:1 defined degree

murder as “all murder not ofandmeditated second-degreekilling”,
murder,Thus, forin a first-degreethe first degree.” prosecution
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deliberation, theto andeven a failure establish premeditationupon
murder of the secondcould for a to findevidence suffice jury

murder as defined RSAIn this bydegree. respect, second-degree
585:1, ofincluded offenselike constituted a lessermanslaughter,

453,Vitek, 114 N.H.the crime of murder. v.Nichols 321first-degree
835,4, 8, 837-38(1974);570 In re 131 Vt. A.2d298A.2d Murray,

526,Penn, (1971).444 Pa.(1972); Commonwealth v. 282 A.2d 233
exists, beWhere a a defendantsuch may properlyrelationship

an indictment for theconvicted of the lesser on the basis ofcharge,
(4) (1962);§Code FederalA.L.I. Model Penal 1.07Seegreater.

Procedure, (1969); Bar­(c)Rules of Criminal U.S.C.A. Rule 3118
nett, The Lesser-Included Doctrine: A Present Day Analysis forOffense
Practitioners, con­(1972).5 Conn. L. Rev. Since the defendant255

offense,cedes the of the on heindictment theadequacy greater
cannot now of as to the included offense.complain insufficiency

Doucet, 225, (1965).State v. The106 N.H. 456 indictment208 A.2d
for the thewas sufficient to defendantgreater charge legally notify
that he be called to defend the lesser includedmight upon charge.

States, 1116, 1119 (D.C.Cir. 1969);Walker v. United v.418 F.2d People
Ostrand, 520, 530, 499,35 Ill. (1966).5052d 221 N.E.2d

Nor could the defendant suffer the election toState’sprejudice by
on the lesser offense of murder. Theproceed only second-degree

defendant,State’s election benefited the by anyremoving possibility
circumstances,of a death sentence. Under such it held theis that

ofState its own accord theabandon of the crimemay charge greater
lesser,and with the of the noand that formalproceed prosecution

Edwards,amendment of the indictment is v.State So.287required.
518, State, 867, 875, 106,(La. 1973);2d v. Kan.525 Cox 473205 P.2d

113(1970); § (1944).and Twice42 Indictments 278C.J.S. Informations
trial,and ofaware the State’s decision in advance ofarraigned, fully

the defendant not inwas doubt as to the offense with which he was
and was of the for thefactual basischarged sufficiently apprised

Greenwood,indictment to a defense. State v. 113prepare competent
625, 626, A.2d 695, 141,N.H. (1973);696 v. 97 N.H.312 State Story,

146, 142,83 (1951).A.2d 147
murder,While the indictment for thefirst-degree including

words and with to thewas read“deliberately premeditation”, jury,
the court made it clear at that time that the was toexpressly jury
consider whether the defendant was ofonly guilty second-degree
murder. This was in the to the whichagain emphasized jury,charge
was instructed on the elements ofonly murder andsecond-degree
the lesser included ofoffense A review of the trialmanslaughter.
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from theno which could have resultedrecord suggests prejudice
of the indictment.reading

in evidence oferror in the hisThe defendant admissionalleges
thecircumstances.made under the following Duringstatements

the the defendant wasof the aftersecuring jail stabbing,general
to aand told enteran armed State police trooperbyapproached

officer, out,hethe blurtedcell. Without questioning bynearby any
the me. I had to kill him.”“I it. He to onhad to do was put doggoing

to thethe todefendant requested deputyspeakSubsequently,
thethe As defendantwho was of jail.sheriff superintendentacting

room withoutto for that anywas escorted a purpose,separatebeing
said, Ihe I don’t knowfromconversation the “Joe, whydeputy,

room, forhim. Once inside the the defendant waskilled did I?”Why
Arizona,v.constitutional Mirandafirst time advised of histhe rights.

then to a state-(1966).U.S. 436 He complete384 proceeded give
incident, whichof the without orment interruption,questioning

in a notebook and read at trial.was recorded police
Arizona, clear(1966),U.S. it is that theUnder Miranda v. 384 436

from custodial inter­not use statementsmay stemmingprosecution
unless to secure the self-­againstprivilegerogation safeguards

However, fundamental“[t]heincrimination were sinceprovided.
an inof the while individual is is notcustodyimport privilege

to thewhether he is to talk without the benefit ofallowed police
counsel, heand whether can bebut a state­warnings interrogated”,

influence isment and without admissi­freely anygiven compelling
Arizona, 478; Mitchell,in at v.ble evidence. v. State 113Miranda supra

542, 543, 134, (1973). While thereN.H. 311 135 is little doubtA.2d
inthat the times weredefendant was at all his statementscustody,

Collins,not the of v. N.H.Stateinterrogation. 112product police
449, 453, 742, denied, 415(1972), cert. (1974).A.2d 745 U.S.298 982

The defendant that were notnevertheless they voluntarilyurges
made, harm,thewere fear and threat of inherent inbut induced by
the situation. subjec­Although police custody may generatecharged
tive not toand it is of itselfpressures, requireanxiety enough

Kamisar,Miranda Within theSee “Custodialwarnings. Interrogation”
Miranda, 335,in Criminal Law the atand ConstitutionMeaning of

overborne,359 (1968).To whether adetermine defendant’s will was
thethe of becircumstances must examined.totality surrounding

mind,“While the ofstate the accused’s and the failure of the police
to theadvise ofaccused his factors to be[are]...rights, certainly
evaluated in the ‘voluntariness’ of an accused’sassessing responses,

not in[are]... and of themselves determinative”. Schnecklothv.they
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case, nothere isBustamonte, 218, instantIn the227(1973).U.S.412
defendantof thetreatmentevidence of abusive or extraordinary

of custo­on behalf hisorwhile in nor of cajolerytrickerycustody,
twofirstdefendant’serr inThe trial court did not admittingdians.

even in thewithoutstatements as questioning,voluntarily given
nocontainsthe recordabsence of Miranda Similarly,any warnings.

was ad­the defendantsecured afterindication that the statement
renderedcoerced orwasvised of hisand had rightsacknowledged

involuntarily.
contentioncorrelativemerit in defendant’sThere likewise nois

with that of all inmates duringseizedthat his blood-stained clothing,
in evi­receivedwasof thea shakedown jail, improperlygeneral

of a man’s ‘house’is thethat a equivalent“[T]odence. jailsay public
fromconstitutionalwhere he can claim immunityor that it is a place

effects, novela... or his is at bestof hissearch or seizure person
ofof the attributesnone... obvious that a sharesit is jailargument

139,York, 143 (1962).370 U.S.....” v. Newof a home Lanzaprivacy
andfrom warrantless searchesto be freeThe of prisonersright

officialofof thein the requirementsmust be definedseizures light
776,Travisono, F.v. 317 Supp.andsurveillance security. Palmigiano

273,Palmateer, (9th469v. F.2d 2741970); States(D.R.I.791 United
break,or thea riotof a and1972). jailCir. In the face possiblekilling
12, 1971,on Septemberseizure at the CountyRockingham Jail

defendant.of theno constitutionalviolated rights
intotrial court’s voir dire inquiryerror in theDefendant alleges

that defendantevidence revealtheshouldjurorpossible prejudice
thehimselfrecord. The defendant requestedhad a criminalprior

court,Theto examination.withdrew thebut request priorinquiry
initiative,however, on its ownto the havingchose read question

intovoir dire j uryit in the of a inquiryfound necessary light proposed
in correctional facilities.ofthe prisonersopinion concerning rights

State, court orwhether conductedThe in thisextent of voir dire by
counsel, v.of the trial court. Pattersonwithin the discretionis wholly

486, 586,480,Corliss, (1972);590 Matthews v.N.H. A.2d112 298
Inc., 546, 549, 127, 130 (1973).113 N.H. 311Pastry A.2dShop,Jean’s

The exercise of will itthat discretion not be disturbed unless is
78 N.H.the law and the evidence. State v. Comery,manifestly against
800-01,794,670, Laaman,6, 12, 114 N.H.(1915);95 A. v.673 State

354, ofand effect the(1974). Since the331 358-59A.2d purpose
defendant,thewas to identify prejudice againstchallenged question

use, theharm from itsand defendant can to no arisingpoint specific
Annot.,situation.court did not err in the Seehypotheticalposing
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and Questions,Propriety AskingProspective HypotheticalEffect of Jurors
on Voir Dire, Case,as toHow Would Decide the 99IssuesThey A.L.R.2dof
7, 94, (1965).97

the trial court’s broad discretion in admit-Although recognizing
evidence,demonstrative defendant thatcontends discretionting

was abused failure to allow a demonstration of a trainedby police
under “attack” conditions. Defendant theto introducedog sought

evidence on the ofissues and self-defense. Theprovocation dog,
however, would not have been Officer nor wouldPrescott’s hisdog,

Moreover,have thebeen same. a courtroom demonstrationtraining
could not conditions at the onduplicate Rockingham County Jail

12, circumstances,1971. Absent substantial ofSeptember identity
Comment,the court excluded the demonstration. Pre-Seeproperly

Evidence,conditions 61 Nw. U.L. Rev.Admission Demonstrativefor of
too,(1966). So if the trial court found that the effect472 prejudicial

value,of the evidence theexceed itsproffered might probative
evidence was excluded. v. GeneralMotors 423properly Shepard Corp.,

406, (1st 1970).Cir.F.2d 408
Error is further to the of acourt’sassigned previouslyreading

oninstruction reduced to “ex-requested jury responsibility owing
treme mental or emotional disturbance”. After the court in-had
structed the in some detail that couldsufficientjury provocation

a of malice and so reduce murder tonegate finding manslaughter,
the reiterateddefendant his that the court therequest incorporate

1971, (RSAdefinition of contained in Laws 518:1manslaughter
II), which was the trial but had630:2 beforeapproved by legislature

not defend-become effective. the court theyet Although complied,
ant now that the failure to him earlier that thecomplains apprise

him of the to em-would berequest deprivedgranted opportunity
in defendantthat defense Since the wasphasize closing argument.

not entitled to the instructions as of it him an advan-right, provided
errornot then law. He not now becausetage required by may allege
222,the notwas Statev. 113 N.H. 306 A.2dadvantage greater. Kelly,

196,Warren,(1973); (1974).58 v. 114 N.H. 317 566seeState A.2d
The the of sentence to “notdefendant hischallenges propriety

less than nor more than life RSAforty-five years imprisonment”.
1972,(1955) in effect the time of in585:4 at May pro-sentencing

ofvided in that “the murder in the secondpart punishment degree
life, mayfor or for term the courtshall be such asimprisonment

The defendant that since this in theorder”. isargues language
alternative, court was to a of lifethe sentence eitherrequired impose

of the two.or of a term and could not combineimprisonment, years,
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which(1955)ofthe RSAHowever this overlooks 607:20provisions
otherwiseto the state“When a convict is sentenced prisonprovided:

life,. thenot fixthe sentence shallthan for . . the court imposing
maximum and minimumof establish aterm but shallimprisonment,

held in Thusterm for which convict be said insaid prison.”may
thelifeother than that ofa sentence for a term imprisonment,fixing

with theambitswithin thetrial court acted statutoryprescribed
RSA 607:21maximum term allowed. Seeset at theprecisely longest

(1955).
in aabuse of discretionThe defendant an fixingcharges

forextend the datewhich tominimum for a termsentence operates
Helife termfor athat only.beyond designatedparole eligibility

1971, to asentencedof 419:3 aout that under Laws prisonerpoints
afterforwould befixed term of life eligible paroleimprisonment

ofWith a minimum sentenceor less. forty-yearsserving eighteen
however, he had thatbe released until servedfive he could notyears,

credit, twiceor a term ofconduct afterterm less perhapsgood
419:2,1971, with:6.Lawsat the earliest. Apparentlyyearseighteen

for abemoved that sentencein mind the defendant imposedthis
withThe distinctionfixed term of life statutoryonly.imprisonment

for lifeto under a sentence imprisonmenteligibilityrespect parole
maximum andwith a sentenceas establishingonly, compared

ofnot however a matterminimum terms was oversight,legislative
to this case werethe so far assince same provisions applicable

code which effective inin the criminal became 1973.incorporated
651:45,II; :45-a.RSA 630:1-b RSA

whole, it isthe as astatutory provisionsConstruing applicable
to a for aevident that the court was authorized sentenceimpose

term but otherwise was tofixed of life requiredimprisonment,
term,for no fixed but for one with maximum anda sentenceimpose

minimum In to follow the latter course aslimits. prescribedelecting
court not discretion. The(1955),RSA the did abuse itsby 607:20

would befact that the defendant’s for governed byeligibility parole
maximum,than the could notthe minimum term ratherimposed,

The distinction in thisto invalidate the sentence. respectoperate
and minimum termterm of life abetween the fixed imprisonment

inof served to furnish flexibility sentencingforty-five years greater
However, not controlto didthe statutes relating paroleprocedure.

under statutes.the of the court pertinent penalauthoritysentencing
449,Dixon, of(1948). On the factsIll. 81v. 400 N.E.2d 257People

case, erredmatter of law that the trialthis it cannot be held as a j udge
Statein the of which the defendant Seesentenceimposing complains.
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535,402, 407,Streeter, (1973); ABA538N.H. 308 A.2dv. 113
Procedures, §§andto AlternativesStandards SentencingRelating

(1968)).(d), (c) Draft3.12.1 (Approved

overruled.Exceptions

All concurred.
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