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535,402, 407,Streeter, (1973); ABA538N.H. 308 A.2dv. 113
Procedures, §§andto AlternativesStandards SentencingRelating

(1968)).(d), (c) Draft3.12.1 (Approved

overruled.Exceptions

All concurred.
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Deachman & Gruber and David S. (Mr.Osman Osman fororally) John
Sousa.

Nixon, & Tessier (Mr.Peltonen PeltonenChristy fororally)andJohnE.
Evans.Joseph

Rudman, Boeckeler,Warren B. and C.attorney general, John
assistant for the(Mr. Boeckeler State.attorney general orally),

Lampron, Evans,Actions Sousa and driverby JosephJ. John
truck,and in fora tractor-trailer to recover thepassenger damages

injuries sustained when the and -maintainedState-ownedthey
over the River on Route 117 in FranconiaGalebridge collapsed

while were over it. Plaintiffs that theirthey driving allege
were the failure of thecaused State toinjuries by negligent

maintain the to it inproperly bridge, keep proper repair,
and to of load limitation. The Statepost warning signs
filed to on ofmotions dismiss these actions the sov-ground

The motion in the case wasSousaereign immunity. granted by
Alland the motion in the caseEvansJ.,Mullavey, by Johnson, J.

of werelaw raised thequestions by exceptionsplaintiffs’
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We the to recon-are askedreserved and transferred. plaintiffsby
of forthe State fromabolish the liabilitysider and existing immunity

such accidents.
in thisis entrenchedThe doctrine of sovereign immunity deeply

187, 188,Fortin,v. 108 N.H. A.2d230Krzysztalowskijurisdiction.
750, immu­(1967). is broader than751 State municipalimmunity

Manchester,which this abolished in Merrill v.court hasnity recently
722, 101the(1974);N.H. 378 see Justices,332 A.2d Opinion114 of

546, 548, 279, to(1957).N.H. In addition having134 A.2d 281
torts,from for which municipal corporationsimmunity liability

torts, fromthe is also immuneto certain Stateaspreviously enjoyed
consent, nevercities and townssuit in courts without its aits privilege

23,had. v.Plummer, (1918);Bow v. Rhobidas79 N.H. 104 A. 35
Concord, 90, 114, 82, (1899);70 N.H. RSA 31:1.47 A. 86

itscannot be sued withoutIn the rule that a StateStatesmany
theeitherwhichconsent is written into its constitution prohibits

consent, thethe will director thatof provides legislaturegiving
courts,manner, in Hutchinsonand cases which suits can be brought.

20,Trustees, v.(1971);Ala. So. Blair256 2d 281v. 228Board of
Commonwealth,94, 1974);(Del. v. 453Anderson, 96 BrownA.2d325

§566, Torts(Second)Restatement of(1973);Pa. 305 A.2d 868 see
19,895A, 1973). In other(Tent. Draft No.Note 12-19Special

own, isfrom suitour the State’s immunityjurisdictions, including
thetocarried overto the of the British Crowntraced back immunity

Plummer,895B, a; 79Bowv.§ Commentthe Id. seeStates courts.by
23, F. The Law ofF. 8c(1918); James,N.H. 104 A. Harper35 2

29.2, (1956).§Torts at 1609
torts,The for also said aState’s to be fromimmunity carry-over

Crown,the British is to be of asjudicialgenerally recognized origin
Manchester, 310, 311,was v.Gossler 107 N.H.municipal immunity.

242, Dist.,(1966); Cal.221 243 55A.2d 2dMuskopf v. Corning Hosp.
211, 218, 457, cases, however,(1961).359 461 In nomostP.2d

adistinction has been made as to whether tort suit the Stateagainst
of the torts immun­was dismissed because State’s for or itsimmunity

Fortin,from suit without its consent. v. 108 N.H.Krzysztalowskiity
187, 188, 750, Milwaukee,(1967);751 v. 17 Wis.230 A.2d Holytzcf.

26, (1962).115 6182d N.W.2d
The tort of the State and of cities havethat and townsimmunity

Manchester,had in this State. In N.H.a different Gosslerv. 107history
310, (1966), when this court asked reconsiderA.2d was to221 242

torts,ofthe doctrine for wereindicationsimmunitymunicipal given
onopinionin a and a that this doctrine wasconcurring dissenting
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orin this Statethe wane and should be abolished by legislation
536,534,Dover, 106 N.H.decision. See Hermer v. 215 A.2djudicial

693, no with to state(1965).694 There is such history regard
Fortin, 187,108 N.H.from tort actions. v.immunity Krzysztalowski

189, 750, from the fact(1967).A.­ This results no doubt230 2d 752
suit andthat in a tort the State both itssuit immunity againstagainst

on theinvolved. can be restedthat torts are Nonliabilityagainst
whichnarrow that there are no means such anground by obligation

for enforced or on the that noreceived can beinjuries larger ground
573,N.H.arises in such cases. the 81Justices,obligation Opinion of

577-78, 812, 814-15 (1925); (Second) §A. of TortsRestatement128
895B, 19, the1973).Comment Hence(Tent.a at No.24 Draft
abolition of the tort in Merrill v.of cities and townsimmunity
Manchester, 722, (1974),114 N.H. which do not have378332 A.2d

consent, notfrom suit without does mandate that recov­immunity
for torts be the State.allowedery against

however,Plaintiffs that abolishment of this isimmunityargue,
14, I of our inmandated article constitution. It readsby part perti-

nent as of this state is entitled to afollows: certainpart “Every subject
laws, forrecourse to the all heremedy, injuriesby having may

receive in his or ...character to theperson, property, conformably
Thelaws.” decision in notMerrill v. Manchester was based on this

205, 210,We indicated in the 113 N.H.ground. Justices,Opinion of
881, (1973),304 A.2d 885 that these are relative.rights necessarily

“As indicated in article 14 the remedies are to be ‘con-provided
to the laws’. This means the rules of and commonformably statutory

Id.;law at the time the is sustained.” Pinnick v.applicable injury
1, 2, 592,360Cleary, Mass. 14(1971).271 599 If articleN.E.2d

be thewere to asinterpreted by orurged plaintiffs, contributory
limitations,ofstatutes or othercomparable defensesnegligence,

which would an from forinjured hisprevent plaintiff recovering
an individual or thedefendant State would be un-injuries against

273,constitutional. v. Kenosha 195 Wis. N.W. 348218McCoy County,
Annot.,(1928); (1928).57 A.L.R. 419see

Plaintiffs’ actions are based on a act of of the Statenegligent agents
Concord,and not on an of their Gilman v. 89appropriation property.

182, 186, 672,N.H. A. Hence(1937).195 674-75 the defense of state
of state and federal constitutionalin violationis notimmunity

not to eminentis be takenman’s bythat a propertyprovisions
domain without awarded. See N.H. Waterjust compensation being

18,Pera, (1967);ResourcesBoard v. 108 N.H. A.­ 774226 2d Angelle v.
1069, Annot.,State, 677,(1948);La. 34 So.212 2d 321 2 A.L.R.2d
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toviolation of(1948). Nor does it constitute a rights707 plaintiff’s
situated are similarlyas all those who are similarlyprotectionequal

17, 168,Preston, 15, 170treated. v. 115 N.H.SeeBelkner 332 A.2d
736,132,State, 145-46,Ohio(1975); v. 31 St. N.E.2dKrause 2d 285

short, we there is(1972). In hold that no constitutional744-45
on a and hold thewhich confers the to suerightprovision plaintiffs

42, 51,State,liable v.State for a tort. Cords Wis. 2d N.W.2d62 214
405, (1974).410

It not that the waive immunities andis contested State itsmay
in-to be and obtainedsuitspermit brought recovery by plaintiffs

412:3;see Dover,ofthe its RSA Hermer v.jured by negligence agents.
534, 537, 693, Prosser, Law of(1966);106 N.H. 694 W.215 A.2d

131,§ (4th 1971).Torts at 975 ed. this is“[A]s permission altogether
the of the it that iton follows mayvoluntary part sovereignty,

sued,itthe and conditions on which consents to betermsprescribe
v.the ....”and the manner in which suit shall be conducted Wooster

193, (1882).N.H.62 204Plymouth,
It hasThe its immunities in instances.State has waived many

initenteredsuits to be andbrought judgments againstpermitted
RSA 491:8.actions founded or contract.anyupon express implied

claimsThe Council have been authorized toGovernor and pay
the activitiesthe out of accidents occasionedStateagainst arising by

The ofof the National RSA 110-A:81. commissionerGuard. public
than fromworks and claimsof less 150$may pay resultinghighways

activities Stateaccidents due to the of his RSA 229:8-a.department.
to theand areinstitutions made subjectagencies, departments

1973).workmen’s Under theRSAlaws. 281:5 (Supp.compensation
412:3, ofof RSA Stateprovisions may procure policiesagencies

to theand the defense of is waivedinsuranceliability immunity
extent of limits.the policy

Another of relief who theavenue for are byplaintiffs damaged
otherwise, to theof or aState isnegligence employees, petition

Const, I, However notN.H. art. the “is32.legislature. pt. legislature
to determine the of such and the timemerits claimsorganized

theconsumed in their consideration adds tomaterially legislative
issue,a notcosts.”“When there is this is satisfac-proceduregenuine

Council,to Third Biennialof the N.H.tory any parties.” Judicial
difficulties,41 have(1950). To obviate these StatesmanyReport

in for committedcreated a board of claims which relief torts by
certain numberof the can be obtained. consist of aState Theyagents

members,officials, who hear suchor of namedof State specially
for thefor the claimant orclaims with to render apower judgment
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State aor to legislativeto submit recommendationsandfindings
CodeTenn.committee authorized of the matter. Seeto dispose

25,Ann., Code,1974); 25A(1975);ch. ch.8 (1973), Iowa Ky.(Supp.
Ann., find it1974).§Rev. OurStats. 44.070 may(Supp. legislature

State, to considerin the interests of the itself and of claimantsbest
claims, its member­and enact a board ofcreating fixinglegislation

and itsship, enumerating powers.
stated, for torts involves certainAs statepreviously immunity

infactors not the of cities and towns. itsBypresent immunity
tothe balance relief in-of a betweenmagnitude striking granting

and the of the is a moreclaimants Statejured solvencyprotecting
at level than for most and towns.that it is citiescomplex problem

ofbroad considerations andExtremely public policy government
In the machin-administration are involved. this legislature’srespect

to and considerationis well conductery giveadapted investigations
to as a the hasadvanced solution. Furthermoreplans legislature

in that We are that otherenacted certain laws area. awarealready
ofmeasures under to this fieldare consideration liabilityregulate

wewhich to For these reasons arecould lead additional legislation.
forof the it thethat at this time would beopinion inappropriate

court to immu-of stateaction the rulesabrogate by judicial existing
nity.

theBecause of the it to considerresult reached is unnecessary
motions toother the We hold that the State’sissues raised by parties.

dismiss were under the law.existingproperly granted

overruled.exceptionsPlaintiffs’

All concurred.


