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Sanders, Sanders,McDermott & (Mr.Kearns L. forJr., orally)Wilfred
the plaintiffs.

Shute, for the de-(Mr.& Frasier Francis Frasier orally)Engel J.
fendants.

Kenison, The issue to be resolved this whetherisby appealC.J.
who own on the ofplaintiffs east side Oceanproperty Boulevard in

Seabrook, New enforce certainHampshire, restrictions limit-may
the use of the defendants’ toing residentialproperty purposes only

so toas the defendants fromprevent an ice cream andoperating
food business on the west side of Ocean Boulevard. J.,Mullavey,
reserved and transferred to the dismissal ofplaintiffs’ exception
their for apetition permanent injunction.

5,1944,On Tavern Investment tractsCorporation conveyedJune
of land on Seabrook,both sides of Ocean Boulevard in theincluding
lots now owned case,the and theby defendants inplaintiffs this to

Beach,Sun (hereinafterInc.Valley Sun with the restrictionValley)
that “no business of kind shall be conducted on theany premises
(other than the ofbusiness sale and of thepurchase, management

Grantee, servants,the its orproperties by successors oragents as-
but the same shallsigns), be used for residential purposes only.” By

13, 1945,another deed dated Tavern InvestmentApril Corporation
released the 5, 1944,restrictions contained in the conveyanceJune
in so far theas on the west ofside Oceanproperty Boulevard was
concerned. Watts, 428, 430,See Sun &c. Co. v. 98 N.H.Valley 102

504, (1954).A.2d 505 The release did not to theapply property
located on the 433,east side of Ocean Boulevard. Id. at at102 A.2d
507.

After the Sun it insubdividing smallproperty Valley conveyed
7, 1948,lots. On SunSeptember two lots on the eastValley conveyed

side of Ocean Boulevard between Lawrence and Haverhill toStreets
L. and Florence R.Joseph The deed stated that “no busi-Dunlap.

ofness kind shall be conducted onany the said but thepremises,
same shall be used for residential and that thepurposes only”
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land,with the and shall be“restrictions run binding upon
heirs, executors, Ontheir orGrantee(s), administrators assigns.”

1971, lots,16, the to alltwothe “subjectMay Dunlaps conveyed
record”, the Sam Traficante.restrictions of to and Stellaplaintiffs,

21, 1953, ondeed dated Sun two lotsa conveyedBy August Valley
of andthe Ocean Boulevard between Lawrence 8th Streetswest side

the ofto the land located on west sideTrust.RealtyHyder Although
from the restrictionsBoulevard had been releasedOcean general

Investment to Sunrecited in the deed from Tavern Corporation
1944,5, tothe deed from Sundated Valley HyderValley June

con-kind shall beTrust that “no business ofspecified anyRealty
the forducted on the said but that same shall be usedpremises,

thethatresidential The deed furtheronly.”purposes provided
land,run with the be the Gran-“restrictions and shall binding upon

1970,tee, 1,Decembersuccessors or On Hyder Realtyits assigns.”
who onto M. ChildsTrust the same two lotsconveyed Cynthia

defendants,21, 1972, andto the Davidthe lotsJanuary conveyed
of inSuzanne While all the deeds the chain of title from SunPope.

recorded,to the were neither the nor1970PopesValley properly
con-of lotsthe the on the use thedeed restrictions1972 repeated

Trust.toin the deed from Sun thetained 1953 Valley Hyder Realty
east“land on thefound that theThe Trial Court (Mullavey, J.)

innot to be includedand of Ocean Boulevard was intendedwestside
whole, to beof rathera as a but appearsgeneral plan development

thea As a resulttwo of landtracts separated by highway.”separate
the to enforce restric-court determined that have noplaintiffs right

oftions the use defendants’ land.uponplaced
haveof beenon the use land by private par-partiesRestrictions

thewhen value ofthe twentieth centuryin prop-ticularly important
in measure themaintaining characteruponoftenerty depends large

ofof in it American Lawthe which is situated. 2neighborhood
9.24, Clark,1952); C. Real§ Casner ed.at (A.J.402Property

Which “Run With the Land” 170Covenants and Other Interests
858, 1939).(B.§ ed.(1947); H. Real at 4713 PropertyTiffany, Jones

en-the of land bePromises restrictions on use mayimposing
andforced at law in between theand partiesequity original

it-nature of thetheir on thesuccessors promisedepending
Powell, Realself on the relief 5 R. Prop-and of requested.type
475, (1869).(1974);§ 48671 v. N.H.Burbank 482erty Pillsbury,

theof of landuseEnforcement as covenantsrestrictingpromises
covenants”)the law a(so-calledwith land at “real requiresrunning

tothe or burden of the was intendedthat benefit promiseshowing
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land, that the therun with the alteredpromise legalsubstantially
(i.e.with the land the mustof the torelations respectparties promise

of interestland),“touch the that a successionand concern” and
Powell, 674,§5existed between R.the andpromisor suprapromisee.

176;at D. and Land Con-Urban DevelopmentHagman, Planning
Clark, 94; of§trol Law C. at(1971);166 Restatement Prop-supra

§(1944);Note at 3 H.3161 854.erty, Introductory Tiffany, supra
Fulfillment of these ofowners landsrequirements adjacentpermits
intended to be benefited the and their successors toby promise
enforce it ofsince the benefit the is said to “run with thepromise

Clark,land”. C. at ofRestatement102: Property,supra Introductory
Foster, 46,Note at (1944); (1882).3153-54 v. N.H. 55Foster 62

Even a is unenforceable as a covenant at lawpromisethough
because of failure to meet one of the therequirements, promise may
be enforced theas an servitude or aequitable against promisor

whotaker the land with notice of thesubsequent restric-acquired
Powell,on 679,tions it. 5 R. § at (1974); D.200-01supra Hagman,

167; 335, 338-39,§ v.see Nashua 85 N.H.supra Ass’nHospital Gage,
137,159 A. The for(1932).140 rationale re-promisesenforcing
the use of land as servitudes is that “he whostricting takesequitable

land with notice of a it willrestriction not in andupon equity good
conscience be to act violation ofin the terms of thesepermitted

Clark, Therestrictions.” C. at of170.supra great weight authority
an a inservitude as the bur-recognizes interestequitable property

land, Powell,dened §to the benefited land. 5 R.appurtenant supra
671, Clark,147;at C. at 174. For a servitude to besupra appurtenant

land,to the benefited there must be a that the to theshowing parties
intended ato benefit lot that theoriginal andpromise particular
and lot.“touches concerns” the D.promise Urban Plan-Hagman,

167, (1971);§Lawand Land Control at 300 2ning Development
9.28, 1952);§§American of Casner ed.Law 9.29 see(A.J.Property

466,464, 905,Fletcher, (1965).N.H.v. 106 907213 A.2dVarney
Whether the in this case enforce the madeplaintiffs may promise

Trust toby Sun inHyder 1953 as either a covenantRealty Valley
with the land at law or as an onrunning servitude rests aequitable

determination thethat and intended tooriginal promisor promisee
Powell, 673,benefit land. 5 R. Real §plaintiffs’ at 155Property

865,(1974); H. §3 Real (B.at 495Tiffany, 1939);ed.Property Jones
537, a,see §Restatement of §Comments (194 4);c id. 544. IfProperty

there was either an or intent to benefitexpress implied plaintiffs’
lots, beshould to their for in-plaintiffs pursuepermitted request

167,§relief.junctive at 300.Hagman, supra
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instruments,of thefrom theIntent be ascertained languagemay
v.the circumstances. Carrollconduct of the and surroundingparties

324,216, 219, v.Schechter, (1972);N.H. 293 326 BouleyA.2d112
Powell,74, 78, 34,Nashua, (1964); 5 R.A.2d 37 see106 N.H. 205

673, from§ the of the deedat 169. 1953supra Although language
that of theTrust the useto wasSun explicitValley Hyder Realty
and restric-for that thewas to be residential onlypurposesproperty

whichof Trustwasto be on the successorstion Hyder Realtybinding
case,in there indica-was noincludes the defendants thisadmittedly

toin that the restriction was intended benefittion the deed anyone
whichthe of theand abuttersother than Sun Valley parcelpossibly

§ofto the restrictive covenant. Restatementwas Propertysubject
(1944).531

shown, the intentof can beWhere schemea developmentgeneral
theto benefit land retained or sold by grantor-developerpreviously

enforcement of restrictionsto uniformlywillbe so asimplied permit
Powell,5 Realthe overall R.in furtherance of design.imposed

464, 466,679, Fletcher,§ 106 N.H.(1974);at 208 v.VarneyProperty
78-79,Nashua, 74,905, v. N.H.(1965); 106213 907 205A.2d Bouley

531,34, § Comment(1964);see Restatement ofA.2d 36-37 Property
ofthe court found that the east and west sides(1944).d Since trial

Ocean Boulevard had not to a consistentbeen developed pursuant
use, intentno basisexisted for anbusinessplan preventing implying

to benefit located on the east of Oceansideplaintiffs’ property
the made Trust to SunBoulevard by Realtyby promise Hyder

of situated on the west side.in the 1953Valley conveyance property
541, (1944).§§Restatement of 544Property

overruled.exceptionPlaintiffs’

All concurred.


