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Lines, 1971),Inc., Cir. and(7th444 1194F.2dv. United AirSprogis
inchildren not women thatbut category. Phillipsmen with preschool

the law not(1971). However is400 U.S. 542v. Martin Marietta Corp.,
inthe sexes dress andall distinctions betweento eliminatedesigned

of the It has beenthe controlwhich are within employee.actions
to the sameout to an groom-that acceptrequire employerpointed

thefor carried tomen as womenforand standardsing employment
in andhire men dressesthe toextreme would require employer

Inc.,Stores, F.351v.eliminate toilet facilities. Boyce Safewayseparate
1972).(D.D.C.402Supp.

that there isfederal citedWe concur in the of the casesreasoning
hairin differentno discrimination between sexes groom-requiring

oflossfor male than for women. Plaintiff’s employ-employeesing
hair, not hement came of to cut becauseabout because his refusal his

inwas a man. our to the transferred isanswer questionAccordingly,
the negative.

Remanded.

All concurred.
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Rudman,Warren B. Damon,and Edward N.attorney general,
brief, for the State.attorney, by

brief,Cristiano & for the defendant.Kromphold, by

Per curiam. This is an to the court from a convic-appeal superior
tion in the Keene District Court on a of while intoxi-charge driving

9, 1973,cated on 262-A:62,offense. RSA assubsequentJune
1971,amended TheLaws sanctions under forthis statute aby 269:1.

offense,second offense are more severe than for a which thefirst to
defendant, counsel, had nolo and wasunrepresented by pleaded

11, 1972,convicted on in the same court. FromApril this first
conviction he took no appeal.

Prior to trial in the court in the1974 defendant moved tosuperior
thedismiss on the that on his first conviction: “Atcomplaint ground

no time was the counsel nor doesRespondent represented by any
record of theexist at Defendant’sstenographic proceedings

The Court denied the motionarraignment....” andJ.)(King,
transferred the defendant’s exception.

The defendant’s failure to the conviction does notappeal 1972
bar the constitutional issue raised motion.his State v. 114by Daigle,

679, Herbert,v.(19T4); see 332,N.H. 711 State 108 N.H.327 A.2d 235
(1967).A.2d In524 addition to the in motion thehisallegations

defendant in his brief thefor first time that he did notargues validly
waive his to thecounsel at We that theright 1972 hearing. agree
defendant’s first conviction under (1971)RSA would have262-A:62
been invalid absent a and waiver of the toknowing intelligent right
counsel and could not have been used as a basis for a conviction
under (1971), Herbert,RSA 262-A:62 second offense. State v. 108
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434,332,N.H. 110 N.H.(1967); State v. 270235 A.2d 524 Manoly,
7, (1975).(1970);611 115 N.H. 386seeState v. 332 A.2dA.2d Clough,

I,The 15 inNew constitution art. part:Hampshire pt. provides
orheld to in crime offense byanswer punishable“Every person any

at theof shall have the to counsel expensedeprivation liberty right
waive,shown; to butof the if need is this he is atstate libertyright
the court.”the matterafter has beenonly explained bythoroughly

The with the defendant’sSee also RSA 604-A:2. position,difficulty
concerned, is that accord-so far as on its merits ispassingjudgment

court,of the trialto the record he never to the attentioning brought
otherwise, to test themotion or the vital issueshis necessaryby

or thatof conviction. He did not claimhis 1972validity indigence,
made, or thehis waiver was not or thatknowingly intelligently

not to him to hismatter had been priorthoroughly explained
short, thewaiver. v. Herbert In both the record beforeState supra.

ortrial court and that before us barren of factsis essential allega-
situations andtions. Present insure such provideprocedures against

ofrecord to be made which will allow for determination suchfor a
RSAfacts and not State v.cases supra;upon speculation. Clough

Rules, Courts,19-a; RuleCriminal District andsee502-A: Municipal
2.9, 1, 1974,effective 1,renewed effectiveSeptember 1975.August

to discoverof a trial isthe that theIt boast of law objectis proud
the relevantuntilcannot bethe truth. this accomplishedObviously

bewaiver canof a validare known. While nofacts presumption
the record does(Statefrom a record v. Herbertfound silent supra),

Therefore, we deem itinasnot establish that none existed. Clough,
the trial collaterally strikingto overrule byjudgeinappropriate

for an eviden­be remandedconviction. The case willdown the 1972
tothat all necessarythe questionsassumptiontiary hearing, upon

wasin convictionof counsel thewhether the waiver 1972determine
the burdenthe trial court.valid will be raised before hearing,Upon

anddefendantthat the knowinglywill be the State to proveupon
Alabama, U.S.395to counsel v.waived his (Boykinrightintelligently

to himmatter had been(1969)), after the thoroughly explained238
332,Herbert,I, art. 15; 108 N.H.State v.court. N.H. Const. pt.bythe

766,Vitek, 114 N.H. 330 A.2dv.(1967); St. Pierresee235 A.2d 524
(1974).117

The order is

Remanded.


