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Sullivan
No. 6994

Town of Plainfield v.

&Sol Brandstatter a.

31, 1975July

D.(Mr.Peter H. Albert& Denault and Leahy,BurlingLeahy Jr.
for theorally) plaintiff.

Hall, Morse, (Mr.and Robert E. K. Morrill& AndersonGallagher
for the defendant.Morrill orally)

(Mr.and Richard A. Cohen Cohen■New AssistanceHampshire Legal
for the intervenors.orally)

Griffith, in which thea bill inThis is equity plaintiffJ.
fromseeks to have the defendant enjoined operatingpermanently

are some of thein Plainfield. Intervenorsmobile homehis park
Themobile homeof the defendant’s parties joinedtenants park.

offourteenin an statement of facts including questionsagreed
thewhich were and transferred withoutlaw reserved byruling

CourtTrial J.).(Johnson,
oftown a claimed violationThe basis of the action the isby

held enactedthe town ordinance. This ordinance was validlyzoning
502,Hood, (1968).in Thev. 108N.H. 60240 A.2d presentPlainfield

inof the town selectmenarises out of actions interpretingdispute
in to the defendantthe ordinance both relationand enforcing

title, Hood.in Vernonand his predecessor
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A construction and ordinance wasbuilding zoning originally
the town of Plainfield in The1959. referenceadopted by only

to mobile homes was a section out forvarious standardssetting
the or of trailers. On Octobertemporary permanent occupancy
7, 1964, for a fee of ten dollars the town of Plainfield issued to
Vernon Hood a to construct and a trailerpermit operate park
to be located on knownhis as Placeproperty Eggleston consisting
of fifteen Vernon Hood movedacres. hadapproximately eight

8,trailers onto his land before OnMarch 1966. that date Plainfield
to the whichamendments 1959 ordinance “relatedadopted solely

to mobile homes and detailed and restrictionsprovided regulations
on their in the town or maintained in the town.being permitted
The amendments restricted mobile home to one in additionparks

amendment;to such as were in on theexistence date of the provided
for license fees for such the ofas board selectmenpermits might

and,issue; construction ofand maintenance mobileregulated
inhomes such Permission to maintain or mobiletrailersparks.

homes outside of mobile was limited the amendments.”parks by
Hood, 502, 504-05, 60,v. (1968).108 N.H. 63240 A.2dPlainfield

The amended ordinance further that aprovided person operat-
a mobile home on the date of the of the ordinanceing park adoption

would be entitled to a ofof a feespecial permit upon payment
The did not entitle the holder to or$25. special permit enlarge

alter his forwithout asubstantially operation filing preliminary
and definitive mobile home in the same manner aspark permit

for a new mobile homeprovided park.
Vernon Hood at no time for either a mobileapplied special

home under the ordinance or definitive mobile homeapermitpark
to the of the Hoodenactment amendmentpark permit. Subsequent

moved an additional ten mobile homes into his andpark operated
29,with units until his death on 1971. Defendanteighteen June
Hood,Sol Brandstatter after the ofdeath theacquired, eight-acre

which contained the trailer andparcel park immediately sought
from selectmen to thepermission operate park.

At the time the thereamendment to the ordinance was adopted
was one other mobile home in Plainfield. This was ownedpark park

25, 1969,Vernon H. Benoit and contained three units. Onby June
Vernon Benoit was a theas firstgranted steppreliminary permit
in a final or definitive While the statementobtaining permit. agreed

issued,of facts does not state whether a definitive beenhaspermit
it is that the Benoit has been under thisagreed park enlarged

1968,In of the ofpermit. selectmen Plainfield deter-September
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inwereMr. Hood’s landmined that ten units ontothe brought
ordi-with of thesubstantial the zoningrequirementscompliance

nance.
mobileto hisThe fordefendant’s operateapplication permission

inboard ofhome the Plainfield adjustmentwaspark rejected by
4, the boardIn1971. substanceletters dated December and2

tofor aruled that an operatewould permitaccept applicationthey
wasthe the amendment adopted,in the whenunitseight park

withaforbut to issue a parkhad no permitthey authoritylegal
of themore than even otherunits all requirementsthougheight

thisWe conclude that rulingwere with.ordinance compliedzoning
of the and isthe board the intent of ordinance disposi-misconstrued

case, to the fourteentive of the it considerrendering unnecessary
transferred.questions

ordinance, 3.1 of IV readsof Section ArticleTown Plainfield
as follows:

of issue for“The board shall itsadjustrrient permit
Town ofthe use of within the Plainfield forpremises

one innot more than mobile home addition to suchpark,
amendment,the date this as aas exist on adoption specialof of

thereunder, that it finds that theexception provided
ofwill with each the followingproposed park comply

added.)(Emphasisrequirements.”

area, aesthetic,forth andsets detailedThe ordinance sanitary
a homefor mobile and thathealth parkrequirements provides

home inmobile locations shall be anot more than thirty-five given
for a ismobile An applicant preliminary permit requiredpark.

ofto the board forth his andadjustmentto setting plansapply
ofwith the the ordinance. Arequirementsshowing compliance

to be filed with the if theandfee of is application$100 required
offinds all the ordinance haveofboard requirementsadjustment

met, a shall issue abeen after public hearing they preliminary
noted,and a definitive or final Aslater permit. previouslypermit

in when amendmentmobile home the wasoperationparks adopted
without theto awere entitled permitspecial going through regular

could theirbut not withoutenlarge operationprocessapplication
such application.

of ruled that the issuance of aThe board adjustment permit
exhausted toto Benoit in 1969 their entertain applicationsright

homeor definitive mobilefor park permits. Apparentlypreliminary
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ordinance to onethe of the only permitthey interpreted language
a newthe waswhether by proposeddefinitive applicationpermit

owners. In ourof theowner or one twomobile park opinionexisting
the ordinanceofthis is an restrictive contraryinterpretationunduly

Concord, 114the as a whole. Hancock v.to the intent of ordinance
Manchester,404, 114 N.H.(1974); Piecuch v.N.H. 605322 A.2d

8, The of this(1974). result placed314 642 interpretationA.2d
for inon the a finala first permit derogationapplicationpremium

which ordinancethe of the mobile in existence theof rights parks
thefind the intent of ordinance waslo Wepurported protect.

for in to the twoone final a new additionto parkpermit permit
in to allow the mobile ownersthen existence and existing park

iffinal wished to theirto for enlarge parks.permits theyapply
714,State, (1974);114 A.­Doe v. N.H. 784 General ElectricSee 328 2d

477, (1964).N.H. 486v. Dole 105Co. 202 A.2dCompany,
on anwhetherWithout byany opinion applicationexpressing

for be we conclude thatthe defendant a should granted,permit
awas in error when it refused as matterthe board of adjustment

thelaw to such an andof consider accordingly petitionapplication
dismissed.is

Petition dismissed.

All concurred.

filed,After the was theON REHEARING: foregoing opinion
motion for was granted.rehearingplaintiff’s

for(Mr.Denault and Peter H. orally)& BurlingLeahy Burling
the plaintiff.

Hall, Morse, (Mr.and E. Morrill& Robert K.AndersonGallagher
for theMorrill defendant.orally)

(Mr.New and Richard A. Cohen CohenAssistanceHampshire Legal
for the intervenors.orally)

Griffith, theThe relied the of partiesupon agreementopinionJ.
in thereat the time of the of the ordinancethat adoption question

One of thesetwo mobile home in Plainfield.were parks belonged
Hood,title,in the otherVernon andto defendant’s predecessor

fact, the assumedBenoit. Based thisto Vernon opinionupon agreed
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the to Vernon Benoit for thewaspermit subsequently granted
of an rather than a new and inter-enlargement existing park park

the ordinance to the ofpreted anpermit granting enlargement
of the Hood and a newpark park.

It now that the statement of infacts beappears agreed may
error in that Vernon Benoit had an mobile homestating existing

at the time of the of the Allpark ordinance.adoption parties agree
that the town be relieved of its to this fact andmay agreement
the matter left to If Benoit did not have a mobile homeproof.

ordinance,on the date of the of the thenpark hisadoption permit
forwas the new homemobile the ordinanceonly park permitted by
theand defendant would be entitled to have the selectmen consider
his for ofonly his mobile homepresent application enlargement
We the ordinance as one newpark. interpreted permitting park

in addition to such as then existed. If there was oneonly park
in existence on the date the ordinance was then the ordi-adopted,
nance therestricts total number of to two. In all otherparks respects,
the former is reaffirmed.opinion

Former result affirmed.

All concurred.

30, 1975September


