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Merrimack
7038No.

E.v. Berton & a.A. Reen RobertJane

31, 1975July

(Mr.£4 K. for theSanders Smith FredericUpton, Upton orally) plain-
tiff.

Snierson, P. for(Mr.Chandler £:? ChandlerCopithorne orally)John
the C. Berton.defendant Phyllis

Per curiam. The to be decided this isquestion by appeal
whether the doctrine relief to who do notthoseequitable denying

“cleanhave hands” bars the a creditor of Robertplaintiff, judgment
Berton, whichE. from aside of real estateasetting conveyance

RSAthe trial court found to be fraudulent under the terms of
(Uniform545:4 Fraudulent Act: byConveyance,Conveyances

Keller,Insolvent). reserved and transferredC.J., excep-plaintiff’s
to the of her to set asidetions dismissal the conveyance.petition

Plaintiff’s from between theclaim arises a relationship parties
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heReen while was stillmarried Phyllisin which Robert Berton Jane
Reen inmetBerton firstBerton’s husband. Robert Jane

Massachusetts, monthChelmsford, About onein October 1966.
married,met, butwasRobert told her that heafter representedthey

for five to sixhe had not lived with his wife years.to her that
1967,20, Robert andbetween BertontheBy April relationship

Robert asked Jane,Reen had blossomed to the thatdegreeJane
him he secured a divorceto thatand she marry providedagreed,

from Phyllis.
torecounted1967 until 1968 RobertFrom SeptemberMay Jane

the of divorce which he had never initiated.progress proceedings
was inthe of their Robertsupposed engagementDuring period

lives, between and histwo his time familyeffect dividingliving Jane
Bristol, where hadin New theywho were Hampshire,living

a store. Neither Reen nor Bertonpurchased Phyllis suspectedJane
Robert’s dual existence.

1968,28, went aOn Reen through marriageSeptember Jane
Concord, underBerton in Newwith Robert Hampshire,ceremony

he had a final divorce fromthe false that secured Phyllis.impression
The for where livedCalifornia they together“newlyweds” departed

1969, tountil returned Newwhen Robert suddenly Flamp-June
shire and offollowed him. On the pretext PhyllishelpingJane

Bristol,the inBerton with store Robert reestablished the tripartite
to his to Reen.that had marriagerelationship prevailed prior Jane

Bristol,While knew he time in shethat considerablespentJane
not that his wife.did know Robert had never divorced first

1970, for theIn Reen Berton learnedandJanuary PhyllisJane
time both to Robert Berton. Robertfirst that were marriedthey

to the of and received apleaded charge suspendedguilty bigamy
6, deedsentence on 1970. a datedwarranty FebruaryFebruary By

Berton,6, as with wifeRobert a tenant his Phyllis, conveyedjoint
in twoher less than his undivided one-half intereststo for $100

Bristol,of situated in his assets.tracts land only remaining
Reen,24, 1970, sued Robert BertonOn the plaintiff,April Jane

her to enter into afor marriage.fraudulently inducing bigamous
1, 1971, between theon DecemberPursuant to an partiesagreement

collusive,wastheir which the court ruled notand trialattorneys
$35,000, $5,000 whichrecovered of of wasReen a judgmentJane

and thein installments Robert Bertonto be bypaid personally
$30,000 to setof which to be effortswas satisfied byremaining

Reen to set asideaside fraudulentany conveyances. petitionedJane
6, 1970, to Berton.from Robertthe February conveyance Phyllis
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Berton,theAs result of a for from Robertpetition legal separation
BertonPhyllis was awarded chil-of their threecustody dependent

dren and the of orderweek for anpayment $50 per support by
16, 1970; 24,dated aMay final divorce was 1973.granted January

Robert 28,Berton died on 1974.April
The trial court determined that the the timewas “atplaintiff

of the from Robert Berton to Berton on Feb-conveyance Phyllis
6, 1970, Berton,a creditor of Robert within theruary meaning

of the Uniform Fraudulent (Defini-Act.” RSA 545:1Conveyances
tions); 1975,7see Uniform Laws Annot. (1970); id.432 (Supp.

705,252); Mich.at L. Rev. (1934);705-0632 McLaughlin, Appli-
Act, 404,thecation Fraudulent 46 Harv. L. Rev.Conveyanceof Uniform

(1932).438 the court ruled that the wasAlthough conveyance
fraudulent under RSA 545:4 because it madewas without fair

insolvent,consideration and rendered Berton it held that setting
the aside would be since theconveyance inequitable plaintiff prob-

would not have suffered as a result of theably damages bigamous
if hadshe not entered into the illicit withmarriage relationship

Berton and thesince “value of inBerton’s interest the real estate
was no more than was entitled to under the circum-Phyllis justly
stances.” The court found that for about onespecifically year prior

28, 1968,to the on Reen andmarriage ceremony September Jane
other,Robert Berton “were sexual relations with each bothhaving

of them this to beknowing adultery.”
The Uniform Fraudulent Act was enacted inConveyances New

in 1919 the of theHampshire commonagainst existing background
law, the doctrine of “clean hands” which hasincluding equitable
been characterized as a a court“picturesque phrase” permitting
to consider the element of fault in its resolution of aplaintiff’s

Act,Uniform Fraudulentlegal dispute. Conveyances Prefatory
Chafee,(1918);Note Into With (Pt. II),Clean Hands 47Coming Equity

1065,Mich. L. Rev. (1949);1091-92 see Nashua v.Hospital Gage,
335, 343, 137,85 N.H. 159 A. (1932);141 2 Pomeroy, EquityJ.

§ (1941).397 WhileJurisprudence the “clean hands” doc­applying
trine to fraudulent unknown,oftransfers notis it is aproperty
novel §under 4 of thequestion Uniform Act. See 7 Uniform Laws

1975,Annot. (1970); Chafee,490 256);id. at Into(Supp. Coming
877,With (Pt. I),Clean Hands 47 Mich. L. Rev.Equity (1949).887-90

An examination of Reen’s behavior on the of thebasis find-Jane
of the trial court reveals that sheings committedalthough adultery

Berton,with Robert she did so under the honest belief that she
was to be married and that the divorce theirengaged permitting
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determined, the recordandcourtimminent. The trialwasmarriage
immediatesustains, theof Berton wasand deceitthat the “fraud

circumstancestheseUnderof thecause marriage.”bigamous Jane
of Robert’sinnocent victimBerton was anReen no less than Phyllis

extramarital machinations.
case, theWhere, of claimtwo victims artificein thisas guiltless

of one ison the“soiled hands”same partinnocentlyproperty,
theto the relief byan insufficient reason deny expressly provided

in RSA 545:4.legislature
states, however, made ...thatRSA 545:4 “[e]very conveyance

is fraudu-rendered insolventa who is or will beby person thereby
creditors, if madeintent.. ..”lent as to without to his actualregard

“creditor”defines awithout fair consideration. RSA 545:1 broadly
unmatured,claim, orwhether maturedas a any“person having

absolute, ..” Ator fixed orliquidated unliquidated, contingent..
interest in the Bristolthe date of the of Robert Berton’sconveyance

6, 1970, Bertonboth Reen andon PhyllisFebruaryproperties Jane
ofBerton. As the holderhad unmatured claims Robertagainst

an tort claim which was reduced to by agree-unliquidated judgment
1, 1971, ofon Reen was a creditor Robertment December Jane

of in 545:1. V. Coun-Berton within the that term RSA Seemeaning
(1964).and Materials on Debtor and Creditor 187Casestryman,

virtue of her to from a court orderBy supportright resulting
16, 1970, of herdated Berton was also a creditor hus-May Phyllis

Divorce,545:1; (Causesband. RSA RSA 458:7 II for Absolute
Divorce); RSA of Children).458:17 (Support

§Under certain 4circumstances of the Uniform Fraudulent Con-
Act has been toto a husbandveyances interpreted permit prefer

Butler,his wife to other creditors. 496Louis v.Dreyfus Corporation
806, 356, 358,Hansen,(6th 1974);809 Cir.F.2d Blake v. 64 S.D.

733,N.W. (1936); (1970);266 734 7 Uniform Laws Annot. 485-86
1975, 256).id. at Since the trial court found(Supp. specifically

6, 1970,that the of Bertonwas madeconveyance February by
in order to for his toBerton’sprovide family, satisfypreference

Reen,his familial rather than his toobligations, responsibilities Jane
not be set aside.may

overruled.Exceptions


