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the decision of the board will inresult taxation.gain, multiple
Minnesota,Even if this were (Illinoisa valid Cent. R. Co. v.objection

Aldrich,309 (1940);U.S. 157 Comm’n 316 174State Tax v. U.S.
(1942); Minnesota,v.Northwestern States Portland Cement Co. 358 U.S.

(1959);450 (1964)),General Motors v. 377 U.S. 436Corp. Washington,
should not be directed Newplaintiff’s complaint against Hampshire

whose tax is andfairly apportioned constitutionally proper.

dismissed.Appeal
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Cleaveland,Rudman, and G.CharlesWarren B. attorney general,
the(Mr. for State.Cleaveland orally),assistant attorney general

& for the(Mr. GilbertSanders Smith orally) plain-Upton, UptonJ.
tiff.

1974,9, aOn filedPer complaintcuriam. plaintiffAugust
court the ofin State New claimingHampshiresuperior against

with the Statethat he from hiswas discharged employmentillegally
Tneither with back orand reinstatement pay damages.seeking

amended, that histhe as assertedcomplaint dischargeplaintiff
he office with-(1.)for three reasons: was removed fromwas illegal

in ofcause without notice and violationout and prior hearing
office; (2.)of the con-his Statehis commission byemployment

was as the ofa contract will which terminated resultstituted at
faith, retaliation; his with(3.)andmalice and employmentbad

ofas of the exercise histhe State terminated a resultwas right
fourteenth amendmentsfree as the first andof byspeech protected

Constitution, notice of the reasonsthe withoutof Federal and prior
fairfor a adversary hearingfor his and an opportunitydischarge

toThe movedthe Stateas fourteenth amendment.required by
even if factsthe that the ofdismiss the on plain-complaint ground

admitted, is no basis fortiff’s are there legalallegations relief.John-
son, wheth-thereserved and transferred withoutJ., ruling question

which entitlesof actioner states causecomplaint anyplaintiff’s
him to relief.

18, 1970, director of thethe wasOn May plaintiff appointed
the State of New bydivision of Hampshiretaxbusiness profits

andofwith the the GovernorState tax commission approvalthe
Tax, Adminstration),(BusinessI77-A:15 ProfitsCouncil. See RSA

1, 1973, 1973).15Ieffective RSA 77-A:amended September (Supp.
haveof that the was “[t]ocommission officeThe specified plaintiff

office, andwith all theto the saidand hold powers, privileges
term from and afterto the for theimmunities same belonging,

18, 1970, of behavior saidareyou duringMay provided good
term.”
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was,division,tax thebusiness plaintiffdirector of theAs profits
an unclassifiedof theto the position,descriptionaccording statutory

commis-of the [tax]the“who shall serve at pleasureState employee
I; Personnel(StateRSARSA 77-A:15 see 98:2 Employees’sion.”

(Powers ofRSA 4:1andClassified Service Exemptions);System,
Council, Cause).for Asof Public OfficersRemovalGovernor and

of the tax commissionof Statea result the reorganizationlegislative
1973,1, taxof the business profitseffective employeesSeptember

administra-of revenuewere to thedivision transferred department
I was amendedto the RSA 77-A:15tion. Pursuant reorganization

tax divisionof the businessthat the directorto profitsprovide
Commissioner(i.e.of commissioner”at the“shall serve pleasure

IAdministration). RSA 77-A:15Revenueofof the Department
1973); RSA 71-A:3II1973); (Supp.RSA 77-A:lsee (Supp.(Supp.

Administration).of Revenue1973) (Commissioner
the businessof director ofhe held the profitsWhile position

division, andadministeredtax the successfullyplaintiff
datedtax. a memorandumbusinessthe new Byprofitsimplemented

30, 1974, thenotified that “[u]nderwas provisionsthe plaintiffJuly
77-A:15, amended, is to advisethis memorandum youasof RSA

as of this date.”are terminatedthat servicesyour
on themotion to dismiss basedof the State’sFor the purpose

to be true.of fact are assumedallegationscomplaint, plaintiff’s
459, 460-61, 273, (1937);Belisle, 191 A. 274v. 88 N.H.Belisle

465,292, 293,Co., (1936);188 A. 46688 N.H.Barnard v. Insurance
101,Co., 1931).(D.N.H.54 103v.Cleaves Peterboro Basket F.2d

onfor reliefconstitute a basis anyIf the facts as alleged legal
claims, should bemotion to dismissof three theone plaintiff’s

R. Civ.§ Fed.(1965);Civil Procedure 4.1denied. F. James, cf.
§7.06,Moore, at 1549(6); Federal Practice(c), (b)P. 7 2A12 J.

12.08,§ at(1974); id. 2265.
the that sincehis first claim hisIn of arguesplaintiffsupport

to hold the office of directoroffice that he wasof statedcommission
18, 1970, are of behaviorafter“from and May provided you good

term”, for afterhe could be dismissed cause noticesaid onlyduring
director of the businesshe wasSince profitsand hearing. appointed

Council,with the of the Governor anddivisiontax approval grant-
and to hishim all constitutional statutory authority pertaininging

officer as wellthe was a commissioned State asplaintiffposition,
98:2; 15 IRSA RSA 77-A:State Seeunclassified (Supp.an employee.

1973).
II, of the New constitutionarticle 73 requiresPart Hampshire
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officers shall have lawthat all commissionedthat the “tenure by
in their commis-betheir offices shall respectivein expressed

statute for the director....” The tenure of office bysions provided
the of thetax is “at commis-the divisionof pleasurebusiness profits

1973).I77-A: 15of administration. RSAsioner” revenue (Supp.
1973)15 I aThe of RSA 77-A: is(Supp. specific excep-quoted part

rule in this State that unclassifiedto thetion statutory,general
of andwith the the Governorofficers approvalappointedpublic

cause, andCouncil be removed for “after public hearingmay only
4:1; v. 106due notice of the RSA Barry King,charges preferred.”

279, 281, 161, (1965);N.H. the210 A.2d 162 Justices,Opinion of
385, (1975).115 N.H. 341 758A.2d

office that he wasthe commission of statedplaintiff’sAlthough
behavior, State, withoutto in office theremain citingduring good

the failure of thetakes the thatany supportive authority, position
theof office to tenurecommission providedaccurately express

of commis-of no the mere actRSA 77-A: 151 is sinceconsequenceby
could not have the statutorythe enlarged specificsioning plaintiff

relianceon term of office. Plaintiff maintains that hislimitations his
in andof the commissionon the language acceptingunambiguous

the State for fourhis years justifieswithpursuing employment
noticefor cause afterof the rule dismissal onlyapplication allowing

and hearing.
The in this to follow the constitutional directiveState’s failure case

tenure of all commissioned officers to bethe statutoryrequiring
commissions, have thestated in their may placed plaintiffrespective

to whether tenure was for behaviorin a as hisquandary good
the of thein the commission or at commissioneras stated pleasure

1973).15 I A reasonableas RSA 77-A: (Supp. interpre­provided by
tation of the in thecontained commission would be thatlanguage
the was to serve the heState as asplaintiff properly performedlong
his duties. that the can reliancehisAssuming plaintiff prove alleged

office,on the of the of he entitled to thecommission islanguage
which tothat affords unclassified publicprotection language

; 279, 281,RSA 4:1­ v. 106 N.H. A.2d210employees. Barry King,
161, Annot., 336,(1965); (1935);99 A.L.R. 368see162 Shurtleff

311,States, (1903).v. United 189 U.S. 314 also Arnett v.See Kennedy,
134, (1974) (White,416 U.S. 181 in and dissent­J., concurring part

in to the commensurateprotection plaintiffing part). Providing
ofwith the extent of his reliance on the terms his commissionexpress

with the of and qual­comports important policy attracting retaining
ified in the ofindividuals service this State.
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that histhe first reason forSince claiming dischargeplaintiff’s
heard,to be itof himwas states a cause action entitlingillegal

tomerit of other two claims asis to reach the hisunnecessary
The motionwhich we no to trial. State’sopinionexpress prior

to be denied.dismiss should

Remanded.

Rockingham
No. 7148

Norton &Charles a.J.

C. Burleaudv. Lucien

31, 1975July

(Mr.and William Hurley, Jr.,Sullivan HurleyTaylor, Gray J.
for theorally) plaintiff.

Casassa, brief and(Mr.Mulherrin & P. Mulherrin byRyan Joseph
for the defendant.orally)

Grimes, case,The main issue in this aninvolving agree-J.
house,ment to build and sell a is whether there was a warranty

into build the house a workmanlike manner and whether the
evidence a ofof a breach thatsupports warranty.finding


