
499

anow be servedwill best by complete“In our(1923). justiceopinion
491, 493, 114,Comolli, 147 116N.H.101 A.2dnew v.trial.”Lampesis

(1958).

sustained;exceptionsDefendant’s
new trial.

All concurred.
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Rudman, II,Warren B. and V.Robertattorney general, Johnson
assistant for the State.(Mr.attorney orally),general Johnson

Donatelli,(Mr. and lawLeonard Mershi Merski Mark stu-orally),J.
dent, for the defendant.

Grimes, ofThe in this case involve themain issues questionsJ.
who haswhether the clause adouble jeopardy prevents prisoner

convicted of a crimebeen to fromsubjected prison discipline being
incident, a denial of athe whether there has beenout of samearising

trial, to the warden withoutwhether a statement madespeedy
admissible, it towhether it was error towasMiranda permitwarnings

inwhile defendant wasbe that the crime occurreddisclosed alleged
deniedand whether interference the defend-prison, trialjusticeby

ant a fair trial.
6, 1971, a suf-On at the State prison, prisoner (Staples)August

Defendantwounds in his abdomen and back.fered puncture-type
witha for assaultwas a at the institution sentenceprisoner serving

he anThe man said sawintent to murder a officer. woundedpolice
taken to the Concordice in hands. The victim wasdefendant’spick

fromlater someonethat sometimetestifiedThe wardenHospital.
ofout what kindto find weaponthethe prisonhospital telephoned

warden went to ait. The segregationand to locatehad been used
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instrumentand asked whatroom where defendant was confined
that heit an ice andhad been Defendant that wasused. pickreplied

tointroducedhad thrown it This evidence was excep-subjectaway.
indefendant wastion at trial. That same placeddefendant’s night,

3,1971, follow-until and thereafterconfinementsolitary September
inmate, inhean assault on another was indefinitelyplaceding

punitive segregation.
2, 1972,On thedefendant filed a civil actionMay againstrights

warden in ofthe United States Court for the NewDistrict District
in which he furthertoHampshire, enjoin punitive segrega-sought

23, 1973,tion. On the court ruled that had beenCollinsFebruary
of his constitutional and ordered fromdeprived his releaserights

andpunitive asegregation suggested disciplinary hearing meeting
due Hancock,v. 354 F.process Collinsrequirements. Supp. 1253
(D.N.H. 1973).

17, 1972,On October Collins was indicted for assaultaggravated
6,on on 1971. The case tried onStaples was set to beAugust

18, 14, 1972,December On for1972. December the State moved a
continuance in order to to obtain acomplete prisonerproceedings
from another asState a Trial(1959).witness under RSA 613-A:6

2, 1973,on Grant,beforebegan Collins was andMay found guiltyJ.
sentenced to not more than ten runnor less than five toyears

thewith sentence he then ofwas Allconsecutively serving. questions
law raised the defendant wereby transferred by Loughlin, J.

I. Double Jeopardy

that,Defendant claims his under the doublerights jeopardy
clauses of both the Constitutions of the United States and this State

been since he ishave violated twice for the same act.being punished
the theDefendant misconceives reach of double clauses.jeopardy

do not one from twice for the sameThey being punishedprevent
act, but from tried and convicted for the same offense. Breed v.being

(1975). A act constitute more thanU.S. 519 may421Jones, single
States, (1958).one offense. v. U.S. TheGore United 357 386 incident

6, 1971,of was a breach of and also consti-August prison discipline
tuted a crime under State law. The meted outdiscipline by prison

form of confinement did notin defend-authorities the solitary put
for the criminalas to bar his offense.in soant prosecutionjeopardy

337, (1967);v. Cal. 63 Cal. 104255 2dPeople Eggleston, App. Rptr.
States, (4th 1950);Cir.Patterson v. 183 Mullican v.United F.2d 327

States, 1958).(5thUnited 398 Cir. Defendant’s252 F.2d reliance on
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Florida, The narrow(1970),v. U.S. isWaller 397 387 misplaced.
theirof case two courts powerthat derivingholding only prohibited

thea on trial for samefrom the source fromsame subjectplacing
offense.

II. TrialSpeedy

6, was indi­The occurred on 1971. Defendantoffense August
17,oncted October His was set to be tried oncase December1972.

1972,18, to mentioned wasbut due the continuance already begun
2, Defendant not that the time betweenon 1973. doesMay argue

but hisindictment and trial him of his rather thatdeprived right
an and thatin confinement constituted arrestbeing placed solitary

to from It that trialthe time run that time. is true the speedybegan
indictment,at the time of arrest or whichever occursattachesright

Parish, 1972);(D.C.v. Cir. ABAfirst. 468United States F.2d 1129
1967).§ Draftto TrialStandards 2.2 (ApprovedRelating Speedy

However, arrest forconfinement did not constitute anhis solitary
indicted. confinementthe crime with which he was later His solitary

to thehim available answer fornot for the ofwas havingpurpose
Hutton,(1965); v. 108(RSAof this crime 594:1 Statecommission

117,279, 285, (1967); v. 106 N.H.N.H. 121 State Murray,235 A.2d
71, 73, 29, ofrather was a matter(1964)), but prison30205 A.2d

run to thetime does not start to withthe regardAlthoughdiscipline.
dueto until the defendant isa trial charged, processright speedy

inif the caused actualdismissalrequire delay prosecutionmay
Marion,v.to a fair trial. Unitedto defendant’s Statesrightprejudice

hasclaims but he(1971).U.S. Defendant such404 307 prejudice
toto that his findHe not been able shownone. has inabilityproved

event that hisone who remembered the andmore than witness
were ofof the result theto establish a defense self-defenseinability

in indictment. The trial court’s denial ofanobtainingdelay
andismiss on this includesmotion to grounddefendant’s implied

the record.which isof no bysupportedfinding prejudice,

the of the CrimeIII. The Prison As Scene

that revelation to thedefendant’s claimwithout meritWe find
fact thatin and thethat crime occurredthe prison therebyjury
fairhim a trial.conviction deniedhad adefendant felonyprevious

been next toit would havethe trial court that impos-withWe agree
of the crimereference to the scenethe withoutto trialsible conduct

of Innot an discretion.to do so was abuse anytoand failure attempt
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event, was admitted underthe defendant’s recordprior properly
asinstructions on the of his a witnesscredibilitylimiting question

when he took the stand.

IV. Conduct of the Trial Justice

Also without merit theis defendant’s claim that trial justice
showed tonot him the court atprejudice by allowing put reporter
another on the of thestand statementshearing regarding prior
warden, witness,a and defendant’sprosecution by interrupting
counsel his onstatement the he wasduring opening ground arguing
when there had been no the As to theobjection firstprosecution.by
incident, the court its inexercised discretion useproperly requiring

theof record in cross-examination of the witness.stenographic
When the record became available the ofnotes the courtthrough

the court the bethat warden interro-reporter, properly required
first toas his which was claimed to be inconsis-gated prior testimony

done,tent with his at trial. After this was defense counseltestimony
declined the theto call court We find no erroropportunity reporter.
or from the manner the matterprejudice was handledresulting by
the court.

in the trial notAlthough areoperating adversary system, judges
mere referees. have the and in fact the to see thatThey right duty

manner,trials inare conducted a fair and and on theirorderly may
own, counsel,without for from controlwaiting objection opposing
the conduct of counsel the ofand introduction Suchevidence. action
does not demonstrate but rather a concern for theprejudice proper
real of the ABA Standards topurpose adversary Seesystem. Relating
The Function of §the Trial 1972).1.1 DraftJudge (Approved

V. The Statements to the Warden

Defendant’s claim theto ofadmission the statementsrelating
made him to the warden on ofthe theby incident in isnight question
without substance.

We need not doand not decide whether there had been a valid
waiver of defendant’s fifth amendment asbecause the trialrights

the defendant could not have beendeveloped theprejudiced by
admission of the statements. There was evi-ample independent
dence that defendant stabbed the victim so that the ofadmissions the

weredefendant not ato make out facie De-case.required prima
fense incounsel his stated that there was no denial thatopening
there had been an “occurrence” and that it awas matter of self-
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hethatand admittedtook the stand freelydefense. The defendant
fromwhichtimes with anumber of weaponstabbed the victim ahad

defendant stab-The fact thatan icehis resembleddescription pick.
in the case andissuewas not therefore a contestedbed the victim

havestatement couldof theno that the admissionthere is possibility
the defendant.prejudiced

overruled.Exceptions

All concurred.
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