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so that no seriousvices for which it is authorizedalready
from the denial of itswould result applications.hardship

in the caseThe the evidencecommission concluded that
carelessthe and ashowed of faitha lack plaintiffgood by

laws, communica­andfor the rules and regulations,disregard
Com­ruled: “Theof The commissiontions the commission.

circumstances.under thesemission cannot grant authority
denied.” RSA 375-A:3 (Supp.these areapplicationsAccordingly,

theRSA1973); 1973). Under 541:13 plain­RSA 375-B:5 (Supp.
the decisionsthis thattiff had the of onburden appealproving

or unlawful.were unreasonableof the commission clearly
commission on allof the questionsFurthermore all findings

reasonable.of be facie lawful andfact are deemed to prima
ofthe ordersto thatWe hold the has failedthat proveplaintiff

the or vacated.should be set asidecommission

dismissed.Appeal

All concurred.
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Rudman,Warren B. and L.attorney general, Ahlgren,John
(Mr.assistant for the Stateattorney general orally),Ahlgren

Assistance,New Public ServiceHampshire E.Legal (JamesDefender
brief and for the defendant.Duggan), by orally,

Duncan, This is an under RSAappeal 262-B:9 (Supp.J.
1973). The raised the defendant’s arequestions by exception
whether the of the Habitual Of-mandatory sentencing provision

Act,fenders 1973),RSA constitutes an262-B:7 (Supp. improper
encroachment on indiscretion andlegislative judicial sentencing,

whether that violates the state or federal constitutionalprovision
or cruel and unusualprohibitions against disproportionate,

Const, Const,I, 18;N.H. art. amend.U.S. VIII.punishment. pt.
After a series of convictions for while intoxicated anddriving

revocation,for a motor vehicle after license the defend-operating
ant was an habitual offender and ordered not to driveadjudged

262-B:5,vehicle in ofthis State for a four RSAany period years.
1974, effect,10,1973). in:6 On while this order was(Supp. May

when the he wasdefendant was automobile drivingstopped
showed a defective After revealed his statusinvestigationtaillight.

offender,as an habitual he was indicted under RSA 262-B:7
1973) and(Supp. pleaded guilty.

1973)RSA that an habitual offender262-B:7 (Supp. provides
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who is convicted of a motor vehicle in this State while aoperating
court order such in effect “shall...is beprohibiting operation

to for not less nor moresentenced than a thanimprisonment year
five It further that of the“[n]o aforesaidyears.” portionprovides
minimum be nosentence shall and casemandatory suspended,

to enforce forthis shall be continued sentenc-brought chapter
At defendant’s forthe motion consideration of aing.” sentencing,

sentence, was denied. Sentence was im-thereuponsuspended
offor a term not than one and not more than fiveless yearposed

1973). Defendant’s ex-as RSA (Supp.262-B:7years provided by
was reserved and transferred by Mullavey,ception J.

defendant that the issue of the court’s toThe authorityargues
controlled rather thansentence should be RSA 651:20bysuspend

1973). He to anRSA statutory262-B:7 points apparent(Supp.
ofbetween the RSA (Supp.262-B:7inconsistency provisions

651:20,584:5,1973, of RSAand those1973), enacted as Laws
1971, effectiveenacted as Laws 518:1. Both enactments became

1, inon November The of RSA1973. 651:20 appearprovisions
LXII)(TitleCriminal Code and for ofthe provide suspension

sentences other ofgenerally, “Notwithstanding any provision
later,1973),law”. RSA enacted two requires262-B:7 (Supp. years

thesentence in cases of violation of Habitual Offend-a mandatory
the of Title LXII”.Act RSAers provisions“Notwithstanding

find no that the intentWe reason to doubt was thatlegislative
recentthe of the most enactment RSA 262-B:7specific provision

control,1973) over theshould pro-(Supp. taking priority general
enactment, hold.of the earlier now RSA We sovision 651:20.

reasons, theFor like we consider that of RSA 625:2provisions
Date) which]of the elements oc-(Effective [ofthat offenses “any

(Subsection III)of theeffective date Codeto thecurred prior”
II) not(subsectionlaw” are con-“shall be thegoverned by prior

trolling.
the ofThe defendant further that requirementurges legislative

with inherent ofin conflict the authoritythe ismandatory penalty
Itor is estab­a to all of a sentence.partsentencing judge suspend

the the to enact laws de­lished law that has “powerlegislature
and method forcrimes to fix the extent andfining degree,

784,714, 718,State,Doe 114 N.H. 787v. A.2d328punishment.”
II, The of(1974); N.H. Const. art. 5. courts some jurisdictionspt.

not to to inare deemed the a sentence thepossess power suspend
absence of therefor. v.State Blan­Seespecific statutory provision

30,chard, 46, 304, (1960);156 Me. 159 UnitedExA.2d parte312
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Wharton, andStates, 27, Criminal Law(1916); 5U.S. 41-42242
1957); Am.2192, ed. 2d§ Anderson(R.Procedure at 21387 Jur.

552, (1965).§§Criminal Law 558
been held judicial.In that has typicallythis State longpower

315,22,21, (1973);316300N.H.v. 113 A.2dState Burroughs,
189,518, 519-20, (1961);191Valrand, 176103 N.H. A.2dv.State

1640-1700, atin New HampshireE. BeginningsPage, Judicial
the ofandlaw(1959). Common judicial authority114 powers,

“inherent”, are constitutionaldescribed ascourts traditionally
make them so.extent that constitutionsto theonlyprerogatives
579,573,Shearin, (Md.v. 582ex rel. Sonner 325 A.2dSee State

236,94 Idaho 4861974), v.State P.2d 247McCoy,distinguishing
our con-(1974)11 Idaho L. Rev.(1971); Bycriticizing McCoy.29

fines,... tocourt is “fullstitution the imposegiven powergeneral
mulcts, ....” N.H.and other Const.punishmentsimprisonments,

II, 5.art.pt.
The not the from con­constitution does prohibit legislature

re­exercise of discretion thethe judicialindependent bystricting
II, 4, 5;of sentences. N.H. Const. arts.pt.quirement mandatory

427, 814,Owen, 426, (1922);N.H. 117 A. 815 v.State v. 80 State
604,402,Drew, (1909),A. 75 N.H. 76 A. 191N.H. 74 87575

649,Broadie,accord, Div.v. 45 360(1910); 2dApp.People
100, 471(1974), 37 371906 N.Y.S.2dN.Y.2daff'd,N.Y.S.2d

427,State, Ohio 149 N.E. 393(1975); 113 Statev.Madjorous
Hence,1974).Gorman, (Ohio319(1925); v. App.State N.E.2d322

can be with­ofthe exercise of the judicial privilege suspension
intenta cleardrawn legislativestatutory language expressingby

Greenwood,to v.that a sentence is be Statemandatorily imposed.
644,119, 120, (1975). Since such645-46 legis­115 N.H. 335 A.2d

1973), noRSAis (Supp.lative intent 262-B:7byclearly expressed
in theminimum was affordedthe sentenceto suspendauthority

case before us.
sentenceThe contends that thedefendant obligatory required

1973) constitutes cruel and unusualRSAby (Supp.262-B:7
to the na-the is notbecause penalty “proportionedpunishment

Const, I, 18;art. see U.S. Const.ture of the offense”. N.H. pt.
that the manda-amend. VIII. The statute however onlyrequires

not beshallminimum of suspended.tory one-year’s imprisonment
of or of a sen-the statute allows all partAdditionally suspension

vehicle wasin which the of a motortence “in cases operation
whichextremesituations ofnecessitated emergencyby apparent

Ito save life and limb.” RSAsuch 262-B:7required operation
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in the in-1973). defendant claims hisWhile the operation(Supp.
hecircumstances ofstant case was occasioned by necessity, grants

as thenot to an “extreme suchthat these did amount emergency”,
narrows to a considera-His thusstatute contemplates. complaint

of a sen-tion of the one-yearconstitutionality mandatoryonly
tence in situations.nonemergency

The to fos-of the habitual offender statute isprimary purpose
574,Bowles, 571,ter on the v. N.H.113 311Statesafety highways.

300, (1973). In thethisA.2d 302 respect, penalty imposed upon
an habitual offender is for the of theprimarily protection public
in from the an who aisremoving highways operator dangerous

574, 302;and offender. Id. at 311 at v.persistent A.2d Huffman
530, 532,Commonwealth, 788, (1970);Va.210 789172 S.E.2d

Annot., 756,9 (1966).757 The ofA.L.R.3d offense operating
after license revocation is a inmisdemeanor and bemay penalized
this State not to exceed one RSAby imprisonment year. 262:27-b

625:9;1973); RSA RSA The of a man-(Supp. 651:21. imposition
minimum sentence be to be a reasonabledatory may thought

means of the In of theprotecting public. light possible penalties
262,for various first-time offenses under ch. theRSA one-year

minimum term cannot to thebe considered seri-disproportionate
of the (1974).ousness offense. Furman v.See 408 U.S. 238Georgia,

The which considered less sentencinglegislature, stringent
1973) (See N.H.RSA 262-B:7in (Supp.provisions enacting

816, (1973)),N.H.S.(1973);817 2017H.R. Jour.Jour.
minimum sen­nevertheless determined that a mandatoryone-year

tence severewould better the aim of the than some lessserve statute
In of aa statute requiringpenalty. considering mandatory provision

term,a the New Yorkmaximum life the Division ofAppellate
areCourt “While theheld:Supreme recently statutory penalties

theirindeed ofharsh and in cases ameliorationmany unjust, any
not the courts.”nature a function for theismandatory Legislature,
906, 912Broadie, 649, (1974),v. 45 Div. 3602d N.Y.S.2dPeople App.

100, (1975); accord,471371 N.Y.S.2d37 State v.N.Y.2d Gor­aff’d,
man, 319, Moore, Ill.1974); 15(Ohio v.322 N.E.2d People321 App.

691, 693, 696, that theWe consider(1973).3d 698App. 304N.E.2d
constitution,statute is not in violation of either the New Hampshire

I, 18, Statesarticle or the amendment to the Unitedpart eighth
Constitution.

overruled.Exception
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Grimes, dissented in concurred in the othersandJ., part part;
concurred.

Grimes, in and inJ., dissenting part concurring part:
I dissent from that of thatthe of the court holdingpart opinion

sentences,the of but con-thelegislature may prohibit suspension
cur in the remainder.

view,In such a clear violation of theis amy statutory provision
of The fundamental toseparation of ispowers. separation powers

our of ofand is essential to thesystem government preservation
the of our To this theliberty judicialpeople. preserve separation,

must resist all enroachments itsdepartment upon power
whenever the issue is to it.presented

The court thethat to sentences “hasrecognizes power suspend
been held In N.H.State v. 113long judicial”.typically Burroughs,

21, court,(1973), refer-300 315 cited the this wasA.2d by power
red to as “the inherent of the court or alltopower suspend part

22,of a sentence”. Id. at 300 at That this is and has316.A.2d
been an inherent of our atcourts has been established leastpower

402,Drew,as far back as N.H. 74 A. 875State ex rel. v. 75Buckley
(1909), whatever the law The inbe elsewhere. dicta v.Statemay
Owen, 426,80 N.H. A. the(1922),117 814 cited courtby being by
its own terms without reason or not controlshould thisauthority
case.

The to sentences an inherentpower suspend judicialbeing
the nohas to take itpower, This has beenlegislature right away.

established from Sherburne,the earliest times. Merrill v. 1 N.H. 199
(1818). 597, 601-02,See also the 86 N.H. 166 A.Opinion Justices,of
640, (1933).646-47 It follows therefore that the restriction on the

of the court to inpower sentences contained RSAsuspend
1973)262-B:7 is unconstitutional. State v. 94 Idaho(Supp. McCoy,

236, (1971).486 P.2d 247


