
526

Hillsborough
No. 7117
No. 7118
No. 7119
No. 7120
No. 7121

Hampshire v. E. LemirePaulof NewState

ThompsonD.Same v. Randall

R. ChasseSame v. Leon

PoliquinE.v. LionelSame

v. AcornSame Steven

30, 1975September



527

Rudman,Warren B. Damon,and Edward N.attorney general,
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(Mr. Paul R.fc? and T. Breed KfouryWilliams AlexandraKfoury
for defendant Acorn.orally)

Grimes, of crim-and substantive questionsMultiple proceduralJ.
orfrom the convictions of someinal law have been transferred to us

RSAall unnatural acts.of the for the of anddefendants crimes rape
1973, 370:9);ch. RSA(Crime of585:16 Laws(repealed byRape)

1973, 532:26).ch. Both(Lascivious Acts)579:9 Laws(repealed by
(1973)were (Rape)statutes RSA 632:1superseded byrespectively

ofFor(Deviate Relations).and (1973)RSA Sexual632:2 purpose
transfer, bethis the conviction canfor reversal of the trialgrounds

(1)are: discov-into five claims which newlyconveniently grouped
evidence; (3)evidence; to disclosefailure(2) exculpatoryered

unnatural;consent; (5)defense of the acts were not and a(4) prejud-
conducted, i.e., andunfair trial inaccuratewas pre-icially publicity,

judicial statementclosing by prosecution.
1973,from the trial held in and from aMayExceptions arising

after a onfor a new trial which was denied heldmotion hearing May
17, 1974, were transferred by Loughlin, J.

15,are these. On Decemberfacts as essentiallyThe developed
witness,Towle, her1972, was withtheSusan complaining staying

Baker,sister, and her at theirKathleen four-year-old nephew
Manchester,Street, inon New Hampshire. EarlyOrangeapartment

records,werea few friendsthe visiting playing watchingevening,
around 10 thatand Somewhere p.m.television socializing. night,

nine friends mem-and or of his orHudon acquaintances,Ray eight
Atarrived at thethe Die-Hard apartment.bers of motorcycle group,

time, the with themost those at leftthat of already apartment
Towle, herof Kathleen Baker andSusan four-year-oldexception

that Hudon told Towle that “shechild. There is evidence Susan
herfact had on andthe that she coatwasn’t anywhere” despitegoing

to leave.was readyapparently
on, the How-From this evidence becomes contradictory.point

ever, that then Towle into one ofwas evidence Hudonthere brought
the off defend-bedrooms and tore her clothes. Towle testified that

withant Lemire then entered and after her a slap pro-subduing
her her will. Lemire deniedto have intercourse withceeded against

fellatio with her.on the admitted he committedthis but stand
ofa series actsand other witnesses also described includingTowle

fellatio, to Towle’sassault. In addition testimony,andcunnilingus
consent, includ-lack ofevidencethere was substantial corroborating

a the size andofnot limited to the pistol,but probable presenceing
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involved, the conduct of thisandthe of menofstrength group
failed tolife if sheon Towle’sthreatsincluding possiblegroup,

cooperate.
on thein thetheirDefendants do not apartmentdeny presence

1972,15, hours oftheof December and early morningevening
16, 1972, Into have occurred.when the crimes were saidDecember

fact, the stand and admittedLemire and Acorn tookdefendants
to at least one act of fellatioadmittedLemireandtheir presence

However, is consent towith the of their defenseSusan Towle. gist
notwhich occurred werethe acts and that the unnatural actsalleged

in fact unnatural.
the morn-After the incident to the earlypolice duringreporting

1972,17, at the Sacred Heartof December Towle was treateding
her foundin A who examinedManchester. gynecologistHospital

andher were and had cuts on onethat bruised she legprivate parts
however, were found in the victim.the lower Nolip. spermatozoa,

Nonetheless, withwere to be consistentthe saidinjuries generally
thereto.have occurred on thethe events to night prioralleged

un-Lemire of and anAll five defendants were convicted: rape
act(fellatio);act of an unnaturalnatural (cunnilingus);Thompson

of an(fellatio);of of andChasse an unnatural act rapePoliquin
Acorn of and of an unnatural(fellatio);unnatural act and rape

(fellatio).act
Towle,trial, Baker,Prior to of ofthe Kathleen sisterdeposition

trial,taken trial and the State. Afterwas defendant’s counselby
forward and aKathleen Baker then on her own came gaveallegedly

sworn statement to defense counsel Sakellarios and Bielaguspresent
the hear-which was transcribed and submitted as an exhibit during

on the for new contend constitutesmotion a trial. Counsel thising
evidence, anddiscovered which contradicts Baker’s firstnewly story

her to to dis-sister consented the acts committed. Failuresuggests
cover this evidence to trial no fault of defensewasprior through
counsel, claim, since the threatened to causethey police allegedly

to her with theBaker lose of child unless she wentcustody along
Moreover,her thatthat sister did not consent. counsel claimedstory

new evidence a different result andthis would aboutbringprobably
ontherefore a new trial. The trial court denied a new trialrequires

29, 1974.May
andAt that same counsel of a jurorhearing, presented testimony

tainted because theclaimed that the trial was jurorsprejudicially
this created an unfairviewed the search of all and thatspectators

however, alsoin which to conduct the trial. The juror,atmosphere
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testified that the never discussed this matter and there noisjury
direct evidence to the trial because of thisanysuggesting prejudice

even within the view of thesecurity precaution though jurors.

I. Motion for New Trial

We cannot that the trial court erred in a new trial. Tosay denying
do sowould us to rule that the evidence favorablerequire compelled

of all facts newa trial. The infindings necessary tojustify trialjudge
a new trial noted that Kathleen Baker’s showeddenying deposition

that she had a fear of retaliation if she to intervene on herattempted
behalf. Hesister’s also found that “this of andterroratmosphere

intimidation theinto actual trial of the case.” He statedpermeated
that there was evidence that her whichhospitalization, prevented

trial,her from at the was due to her “fear ofbeing present testifying
and of ifthe untoward results to her she didpossible testify by
defendants or their friends.” He also out that she was thepointed

friend of who had to relatedHudongirl pleaded guilty charges
Hudon,to trial of these defendants and that called asprior although

State,a witness the to He noted that her after-trialrefusedby testify.
statement wastaken and in todefense counsel wasby given response

which were theand of answers” andquestions “leading suggestive
further that she was and had been in California for over aresiding
year.

these do not relate to thoseAlthough findings expressly necessary
Railroad, 320, 109for the of a new trial v. 79 N.H.granting (McGinley

Nelson, 184,A. (1919);715 v. N.H. (1963)),State 105 196 A.2d 52
indicate that in the motion for a new trial the courtthey denying

found that some had not been met. The evidencerequirements
in the record before would not ruleus us to thatpresented permit

the trial court was to make the that acompelled required finding
Co.,different result on retrial 91was Hall v. Insuranceprobable. Cf.

6, (1940).N.H. 13 157 This itself is sufficient to theA.2d uphold
denial.

Nor is a new trial as a matter of law because ofrequired any
created to or the trial.alleged prejudicial atmosphere prior during

case,In this the record no motion inreveals requesting change
venue, taint,voir dire of tothejury any specific sequestrationpurge
of the orjurors severance of the oftrials because any prejudicial

473, 474-75,evidence or Pike v. 100 N.H. 130activity. Hartford,
540, (1957). Nor can we after all the trialA.2d 542 say reviewing

and documents that or evidence ortranscripts any specific activity
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tocumulative series of events demonstrates sufficientany prejudice
331,Conklin,new 115 N.H. 341reversal and a trial. v.Staterequire

376,750, 756,Booton, 114(1975);770 v. N.H.A.2d State 329 A.2d
Standards, 3.2, 3.4,§§(1974);383 ABA Fair Trial and Free Presscf.

3.5(6) (e) 1968).(f),and 3.6 Draft(Approved
Defense counsel raises the that the verdicts bepossibility may

all,tainted some of thebecause at least one and sawjuror, possibly
defendants at the courtroom in shackles and spectatorsarriving

searched before allowed to enter. v.See O’Shea Unitedbeing being
States, Larkin,F.2d 78, 79 (1st Cir.1968); v.United States 417 F.2d400
617, However, motion for(1st 1969).618 Cir. the record on the a
new trial indicates that the who testified did not possess anyjuror
kind of would offixed which raise the partial­opinion presumption

717,Dowd,and Irvin v. 366 U.S. 722-25ity compel disqualification.
trial, the defense(1961). Nor is there evidence that at the time ofany

at the trial orand to the usedobjected excepted security procedures
that the defendants were thereby.prejudiced

II. Nondisclosure of EvidenceExculpatory

Defendants contend that Kathleen after-trial statementBaker’s
herindicates that both she and sister had statementsoriginally given

Susan,to the which indicated consent on the of that thepolice part
had threatened Kathleen with the loss of of her sonpolice custody

unless she the hadwith and that Susancooperated prosecution,
in on indi-occasions andwillingly participated “gang bangs” prior

cated to indo so the future. It is contended that thewillingness
failure of the to disclose these statementsprosecution deprived

of due newdefendants and a trial under v.process requires Brady
472,Dukette, 113 N.H.(1963).373 U.S. 83 State v.See alsoMaryland,

(1973).309 886A.2d
of the on motion forThis issue nondisclosure arose at hearing

found that the issuenew trial but was denied because the trial judge
to thewas either waived or that there was no evidence substantiate

ofThe in the disclosuretest this State exculpatoryrequiringcharge.
[which]evidence to the defense hasis that the “evidence favorable

likelihood of thebeen withheld ... has a reasonable affecting judg-
750, 756, 376,Booton, 114ment of the N.H.State v. A.2d329jury.”

disclose,(1974).381 To the to the defense must attrigger obligation
least in a fashion make angeneral explicit “production request.”

786,Illinois, (1972).Moore v. 408 794 Here the record revealsU.S.
ofno such to the standard review as formulatedrequest trigger
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court commit-we therefore cannot rule that the trialin andBooton
Moreover, in-which was foundit is this evidenceted error. very

different resultto make asufficient probable.

III. Defenses

lackelement to make a facie case of isSince a necessary prima rape
consent, a de-of a of consent would constitute completeshowing

7-14,§§ (1972,Am. 38fense to the crime. 65 Supp.2d RapeJur.
Perkins, 1969).ed. Lack of1975); (2dR. Criminal Law 160-68

not limitedin a of butconsent bemay variety ways, includingproved
resistance, whereofto an or offer exceptto outcry,attempt escape,

fear of violence. Id.the witness is restrained bycomplaining
Lemire, ofwho were convictedand AcornDefendants Poliquin,

thatthe trial errednow advance the claim that judge by rulingrape
asserted, one or all of thecould bebefore the defense of consent

stand,have to take thedefendants to this would therebycharge
remainof their toan unconstitutional rightnecessitating trading-off

v. Unitedsilent in turn for a defense. Simmonsclaiming legitimate
437,States, Williams, N.H. 343(1968);390 115 A.2dU.S. 377 v.State

Tennessee, (1972).(1975); v. 406 U.S. 60529 Brooks Additionally,
defendants that cross-examination of the prosecutrixallege limiting

ofin such a fashion so to introduction of actsas prevent specific
defendants, undersexual intercourse with other than thepersons

Forshner, (1861),the of N.H. violates thev. 43 89Stateprinciples
the sixthdefendants’ to confront witnesses as byright provided

States, 1953).(8th Cir.amendment. Packineau v. United 202 F.2d 681
either that the courtWe find in the record to indicatenothing

one or more of the defend­the of consentconditioned defense upon
to such athe or that defendantants stand exceptedanytaking

addition,even if it In thehad been made.ruling trialjudge expressly
and The recorddenied made such a“emphatically” ruling.having
indicates that the ruled that v. ForshnerState supraonly judge simply

acts ofwas evidence to previousapplicable, thereby specificlimiting
whilethe andbetween defendants admittingunchastity prosecutrix

whenevidence to as toas unchastity dealingonly general reputation
v.with with other than the defendants. Statesexual relations those

172, 177, 7,Bass, 11 (1944). Wharton,N.H. 3793 A.2d See also 2
1972, 1974).(13th ed.§§Criminal C. Torcia WeEvidence 437 Supp.

find it ofto believe that reasonableimpossible any interpretation
such a chilled of the defendants’ fifth or sixth amend­anyruling

Indeed,ment this bar to did not prejudicecross-examinationrights.
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defendants since all the to be maderelevant evidence elicitedsought
it into the record We also decline invitationthe to overruleanyway.
State v. which our oneForshner has been of law for oversupra, part

Annot.,hundred and thereflects rule in thisyears majority country.
364,140 (1942).A.L.R. 382-85

IV. Unnatural Acts

concerned,Insofar as the crimes acts areunnaturalregarding
first,two todefendants raise defenses: that acts must be beproved

nunnatural to moder social that therefore actsmores andaccording
of and not betweenfellatio are se unmarriedcunnilingus per illegal

second,heterosexual and is a to thethat consent defensecouples,
crime ofof unnatural acts in recent United States Supremelight
Court decisions tothe right privacy.regarding

first, on thethe last claim this defense was notTaking preserved
trial,record at so we need not consider it on even if the acts inappeal
here could be found to have been committed in Wequestion private.

also hold that unnatural used inacts as the statute include as a matter
law, §§of (1953,and 81fellatio. 1-3cunnilingus Sodomy Supp.C.J.S.

Indeed,1975). it has been ofa tenet this court that ourlong-standing
scheme common lawstatutory goes beyond onlyprohibiting sodomy

and thoseinclxxdes acts which are involved in this case. v.State
372,91 N.H. 19 414 (1941); v. 108A.2d StateVredenburg, Wickey,

336,N.H. There(1967). cannot therefore be235 A.2d 527 basisany
for a claim of in these tocases as what isvagxxeness prohibited
whether the acts are in fact unnatural or not.

V. of Proof and Other MattersType

While all the elements of a crime must be a reason­proved beyond
358,able accord,doubt (In (1970);re 397 U.S. 364Winship, Mullaney

Wilbur, 684,v. U.S. (1975)),421 696-98 in New it is wellHampshire
settled that a conviction crimefor the of does notrape depend upon

Blake,the ofcorroboration the State v. 113prosecutrix’s testimony.
115, 123, 300, Robbins,N.H. 305 N.H.(1973);305 v. 114A.2d State

427, 583, fact,430, the(1974). In trend of modern585321 A.2d
is towards abolishment of the corroborationauthority requirement.

Note, The Corroboration YaleNot 81Rape Requirement: Repeal Reform,
(1972).1365 See The Trial a Case: Angenerally, Hibey, RapeL.J. of

Corroboration, Consent, Character,Advocate’s Am.and 11Analysis of
309, Therefore,Crim. L. Rev. (1973).310-19 we can soundsee no

reason to the invitation to abandon our rule.accept present
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Likewise, forwe claim caused byfind no any prejudicecognizable
None of the incidentsthe specifi-prosecution’s closing argument.

to atwereof in the for the defense objectedbriefcallycomplained
elsewhere,State, it that objectionstrial. In this as is axiomatic timely

to savethe manner issuesand reservation are standardexceptionby
115, 300,120,Blake, 304N.H. 305for v. 113 A.2dStateappeal.

Wharton, (R.A.§§Procedure(1973); Criminal Law and 2046-495
1957, theat1974).The failure to haveAnderson ed. objectedSupp.

taken,time, aconstitutescould have beenwhen corrective measures
waiver.

claim thatNor can we find basis for the defendants’validany
committedofin the crimessentences for similar rapediscrepancies

we have notedthe Whilewere a violation of of laws.equal protection
with-the same crimethe effect of forsentencingpossible disparate

Streeter, 402, 535out a 113 N.H. 308(Staterational basis v. A.2d
the of(1973)), we a on basishave never indicated that trial judge

theto different sentences forfacts available him not structuremay
deterrence,same crime to achieve ofthe protec-goals punishment,

537,Church,tion of and rehabilitation. 115 N.H.State v.Seesociety
Rubin, 4, §§(1975); S. Law of Criminal Correction ch.345 A.2d 392

(1973).1-8
We have also reviewed of the defendantsthe claimsremaining

theand the order offind them to be without merit. Accordingly,
court is

overruled.Exceptions

All concurred.


