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Burns, & (Mr.Cox Shea Cox forBryant, Paul R. theHinchey, orally)
plaintiffs.

Devine, Millimet, (Mr.Stahl Í5?Branch lorMatthias Reynolds orally)J.
the defendant.

Starr, Peters, Dunn & (Mr.Kohls WheatWadleigh, C. WheatandJames
for East Inc.orally) Derry Garage,

Griffith, These are actionsproduct theliability brought byJ.
death,to recover forplaintiffs damages injuries,personal property

and loss of consortium from an accidentdamages onresulting
19, 1966,October on inRoute 101 TheBedford. initial actions

from the Ford Motor andsought recovery EastCompany Derry
Inc., on the ofbasis ofGarage, breach andnegligence, express

warranties,implied and strict Eastmisrepresentation liability. Derry
Inc., actionfiled a Ford MotorGarage, third-party against Company,

forseeking rendered it in theindemnity any judgment against
of theactions Greenlands reasonable fees and costsplus attorney’s

and this was forconsolidated trial with the other actions.
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5, 1972, the hadwhich timebyTrial at plaintiffsjury began June
thatwaived all the East exceptclaims Derry Garageagainstliability

ofon thestrict and reliedon solely groundsgrounded liability
Ford Motortheir claimsinand strict liability againstnegligence

of Easttherefused requestFord Motor Company initiallyCompany.
ofafter fivedefense but did so daysto assume theDerry Garage

trial; their East Derrythe casesthen dismissed againstplaintiffs
Fordfor the defendantThe returned verdictsInc. juryGarage,

reserved(Morris,Court J.)actions. The TrialMotor in allCompany
tothoseof thetransferred theand plaintiffs includingexceptions

alsoThe trial courtfor a new trial.the denial of their motions
Inc., ofto the denialoftransferred the Eastexception Derry Garage,

its from Motor of its reasonablemotion for reimbursement Ford
5, 1972, 12,tofees from 1972.attorney’s JuneJune

23, 1966,on aAlvin and Helene February purchasedGreenland
car,the TheComet Caliente from East1966 Derry Garage.Mercury

demonstrator, had beenwhich had as a salesman’sbeen usedbriefly
19, 1966,October Heleneto the as a new car. Onsold Greenlands

Milford herher in the car to toGreenland was on pick upway
Alvin,husband, there. In the with Helenewho school cartaught

Sue, ofwho died as awere five-month-old results injuriesMargie
Bruce,accident, andthesustained in three-year-oldsix-year-old

came around aIt and as Mrs. GreenlandEric. was a rainy dayvery
hour,milesat to percurve forty forty-fivegradual approximately

skidded, withand collided aover into trafficshe crossed oncoming
in direction.downhill thetrucktwo-and-a-half-ton oppositecoming

end of thesevere that the frontof the collision was soThe impact
wall. Heleneoff at the fire Green-Greenland vehicle was sheared

and therecollection of the accidentland testified she had no only
Mr.to the accident came fromas the eventstestimony preceding
car,of thethe a vehicle GreenlandFrancis followingLeary, operator

Thibeault, in the collision.Mr. the driver of the truckand Joseph
the car skidded withoutMr. testified GreenlandLeary apparent

of brakes or inreason and that he saw no speedapplication change
didto the Mr. Thibeault testified that Mrs. Greenlandprior impact.

ither car beforenot to have troubleany suddenlyappear operating
out in front of his truck.spun

on thatThe claim of the centered an allegationliability plaintiffs
in or inthe was a defect a studaccident caused by pinmetallurgical

for theof wheel.the ball and the frontsocket assembly right Experts
to thethat in their the stud broketestified priorplaintiffs opinion

for theof control whileaccident the car to out expertscausing go
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defendant testified that the ball fractured as a thestud result of
accident.

I.

Plaintiffs to the ofrefusal the trial court to thestrikeexcept
Carroll,evidence of an for the defendant. Mr. CarrollDyer expert

ontestified the of characteristics of tires and the baldperformance
condition of the used on thetires Greenland vehicle. He concluded
that failed to conform to minimum tread standards and werethey
unsafe, under the wet road conditions that onparticularly prevailed
the of the accident. In toanswer a andday hypothetical question
over the of the he as his theobjection “thatplaintiffs gave opinion
automobile skidded out of control and thethis was cause of the

—accident that this thewas result of ofand loss control.”skidding
In the Carroll,course of a ofcross-examination Mr. helengthy

hethat had considered as a factor in theagreed accidentpossible
that there was a that Mrs. Greenland was momen­good probability

distracted the children intarily the car. Plaintiffs’ counsel movedby
to strike the of Mr. onCarroll the that histestimony ground opinion

evidence,was i.e.,based a fact not in that Mrs. Greenland wasupon
distracted the children in the car. In of their toby support exception

motion,the ofdenial this nothat there was evidenceplaintiffs argue
in the case that this occurred. The witness based his on anopinion
inference from the fact that the car was the driveroccupied only by
and three children five months to Itsix does not renderaged years.
an expert’s inadmissible for it to on inferencesopinion be based
from 304,the Co.,evidence. v. 110 N.H.Travelers InsuranceCanney

(1970); 35,266 831A.2d v. 101 N.H. 131Fitzpatrick A.2dCompany,
(1957);634 Brei,Massachusetts Mut. Ins. (2dCo. v. 311 463F.2dLife

Annot.,1962); 56 A.L.R.3d,Cir. 300, (1974).335 It was for the jury
to determine whether this was a inference and discre­proper “[a]ny

in the forpancy basis the would affect the ratheropinion weight
than the of the evidence.”admissibility v. Travelers InsuranceCanney
Co., 307,110 N.H. at A.­ at 834 (1970);266 2d Great American Ind. Co.

Roussell,v. 125, 130, 866,103 N.H. 166 (1960).869 ItA.2d was
out in thepointed case that “[c]ross examination is theCanney

recommended method for an to establishopposing party accurately
and test the 307,basis of an 110 N.H. at A.­ atexpert opinion.” 266 2d

(1970).834 The ofcross-examination Mr. Carroll effec­plaintiffs’
the out weak­basis for his andtively probed anyopinion pointed

innesses his to thetestimony jury.
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II.

court,the trial toall evidence subject plaintiffs’close of theAt the
onmotion for a directed verdictthe defendant’sexceptions, granted

courtThe trial thusoncounts based negligence.the plaintiffs’
into tort.on strictthe consideration liabilitylimited liabilityjury’s

there evidence thatwith the that was wouldWe plaintiffsagree
we notthe counts but dothe to considerentitle negligence agreejury

in error.limitation of to strict wasthat the issues liability
a action on strictIt clear thatis products liability grounded liability

(Annot.,onwith an actionbe 52negligencejoined groundedmay
hasthe Law Institute(1973))101 andA.L.R.3d recog-American

based the“does notnized that strict preclude liability uponliability
seller, suchof the where negli-alternative ofground negligence

A,§ Com-(Second) of Torts 402can be Restatementproved.”gence
a, submitted to the(1965). Whether both issues must bement at 348
however, the circumstances of theis facts anddependentjury, upon

case.
379,Sears, 4v. & Cal. 3d P.2d 681Roebuck 482Company,Jiminez

is of when bothrelied the an(1971), exampleupon by plaintiffs,
The trialand strict must be submitted. courtliabilitynegligence

of and denied athe case on the sole issue strictsubmitted liability
a verdict for theinstruction onrequested negligence. Following

defendant, a new trial.the trial court motion for a Theregranted
evidence in the that in addition to the claim basedwas case upon

foundstrict that could be for notSearsliability negligent warning
thethat the ladder should not be used on soft Thus juryground.

could have found not when butthe defective sold found forproduct
the on theplaintiff negligence theory.

in that theThe case from the case soledifferspresent Jiminez
fault inthe claimedissue in the case centered around metallurgical

in wheel.the in the ball and the front Thesocket assemblypin right
evidence offocused on a claimed failure theonplaintiffs’ negligence

Ford Motor utilize whichtoCompany proper procedurestesting
would have detected the structural weakness.

The were theinstructed as by plaintiffsjury properly requested
the inthat burden on the strict was to establish thatplaintiffs liability

there was a defect in when it left the defendant that renderedthe car
the car to the user and that the defect wasunreasonably dangerous

to the incausal accident. It should be noted that the thisplaintiffs
did notcase a broad claim that defendant’srely upon negligent

failure to discover the defect or was ultimatelyby inspecting testing
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of the accident. their instructions oncausal Instead requested neg­
to theirif would have added an additional burdenligence, given,

andcase of that of the failure tobecauseproving negligent inspect
vehicle,the thetest defendant allowed an “unreasonably danger­

the caseous” condition to exist. It could not plaintiffs’logically help
elements ofto thus add the element of in addition to thenegligence

strict found for the defendant on strict aliability. Having liability,
could not find for the on the counts exceptjury plaintiffs negligence

their A that the defendant wasinstructions.by disregarding finding
in defectto discover annegligent failing “unreasonably dangerous”

would not a verdict where the found on the count insupport jury
strict either that there was no defect in the car that renderedliability
it ifto the user or that there were such aunreasonably dangerous
defect when it left the defendant it was not causal to the accident.

both issues to the under these circumstances couldSubmitting jury
be considered the courttrial as and confus­properly by unnecessary

and it withinwas its discretion in this case to thus limit the issues.ing
(4th 71);Chestnut v. Ford Motor 445 967 Cir. 19­ Basko v.F.2dCompany,

Inc., Keeton,(2d 1969);416 417 Cir. see ProductsF.2dSterling Drug,
338,50 F.R.D. (1970).344Liability,

Plaintiffs that the of fault is to amoreargue concept appealing
Industries, Inc.,and on (1stv. 507jury rely F.2d 782Rodrigues Ripley

1974).Cir. In the case verdict hewas aRodrigues plaintiff appealing
felt was under the Newniggardly Hampshire comparative negli-

inlaw. The court a claim that his case should havegence rejecting
been submitted on strict as well as commentedliability negligence
that the “could well have concluded [thethat wasjury defendant]
less in short of the more strictblameworthy falling demanding

measure of conduct than in the machineliability designing carelessly
in contravention of the standard.” Id. at 786. The conjec-negligence
ture of the court in the dictum and theRodrigues plaintiffs’ argument

event,or not be true. In toare not entitledmay may any plaintiffs
have their incases in the most fashion butpresented onlyappealing

effect,the correct fashion. In in the is thatcase thepresent argument
if the found the indefendant itsjury inspection, theynegligent

car,would be more to find a indefect theapt present unreasonably
to the user Even ifand causal to the accident. thisdangerous conjec-

correct,ture is are not entitled to have a determineplaintiffs jury
issues on irrelevant and considerations.illogical
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III.

to the of thethe trial court refusedSubject toexception plaintiffs,
admit in evidence a from the office of defend-letter counsel’sgeneral
ant to their trial letter commented on thecounsel. Thecompany

of We do not it anas admissionplaintiffs’report expert. interpret
interest, but ofrather as a denunciation the Since itagainst report.

interest,anwas not admission but a statement of noagainst hearsay
value, it thewas excluded trial court. Wallaceproperlyprobative by

251, (1966).107 N.H.v. 780221 A.2dLougee,
The the werealso claim that coerced the trialjury byplaintiffs

arrive It fromcourt to at a verdict. would the circumstancesappear
of the case that if there were on the to return aany pressure jury
verdict, it came Theat the of counsel. ofurging plaintiffs’ jury
eleven their deliberation on a and reached theirbegan Wednesday

on theverdict The foreman of the informed court onFriday. jury
one,that were divided ten to a division thatWednesday they per­

deliberation,sisted. the of the defendant from timeDuring period
to time the court to the ánddismiss declare a mistrial.urged jury
Plaintiffs the court to the New version of theurged give Hampshire
so-called directed at a divided to“dynamite charge” persuading jury

472,Mann,arrive at a verdict. N.H. 473-74 (1881).Ahearn v. 60 This
a.m.,was at on11:30 The con­charge finally given Friday. jury

tinued deliberation and at 3:10 that the foreman in a notep.m., day,
asked whether there thatwas the could have aany possibility jury

of the that it wouldtranscript takeoriginal charge. Determining
three hours to with the the court then instructed thecomply request,

thethat could be made available firstbutjury transcript requested
the to or not toconsider “whether this would be result injury likely

— theable or that it enablewould toyour being probability you
difficulties, orresolve whether or not it is the of thesenseyour jury

that cannot the retiredresolve issues.” The and ayou jury again
short time later returned the Weverdicts for defendant. find no­

coercive in the final of theinstructions trial court. On thething
the latter of the statement was an indication tocontrary, quotedpart

the that bewould if it wasjury they then the sense ofdischarged the
could notthat resolve the issues. Nonethey of thejury factors

here ledwere that to a of coercion inpresent finding United States
451 (1st 1971),Cir.v. 880 andF.2dFlannery, United States v. Dia­

mond, (5th 1970),430 688 Cir. reliedF.2d theupon by plaintiffs.
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IV.

the actionin the case concernsAnother issue third-party brought
Inc. East Gar-Ford Eastdefendant Derry Garage Derrybyagainst

motion, ex-for fees andreimbursement attorney’ssought, byage
It did not seek reimburse-incurred in the first week of trial.penses

trial,waiver, of ofto the on the evefor orment fees expenses prior
TheEastof andcounts against Derry Garage.negligence warranty

the Strictcontention is that becauseof East onlyessence Derry’s
which in the event of acount remained East Derryagainstliability

Ford, theto Ford hadfor the would have beverdict paid byplaintiffs
when it was tendered to them.to assume East defenseDerry’sduty

inrelies on itsThe of which East Derry Garageright indemnity
when oneFord one law isclaim is bythird-party against implied

for which isto an another primarilyrequired pay obligationlegally
384,Sears, Co., 114Morrissette v. Roebuck & N.H. 7liable. 322 A.2d

involved of for a(1974). The case a claimMorrissette indemnity
ofsettlement a case a codefendant theproducts liability by against

defendant. The rule the indemnitee to showrequiringsupplier
was there relaxed to a ofactual liability require showing only poten-

if the indemnitor was afforded an alternative choice oftial liability
in the settlement.participating

who obtain a defendant’s verdict in suitsSuccessful litigants
ofthem are to bear their ownagainst required expense litigation.

(1965).§ 914(Second)Restatement of Torts The defendant Ford
be is not an insurer of the Eastliable as an indemnitor but Derrymay

be to theor its insurance and cannot liableGarage company garage
of the outcome of the case.for its Seeoriginalexpense regardless

197, (1970).110 N.H. 664Hildreth v. Any liability263 A.2dBergeron,
on the ofto the East isof Ford liabilityDerry Garage predicated

car with defect which caused the acci-Ford for a amanufacturing
liable, no for thedent. Ford been found not there is basis Easthaving

Glass, Inc.,claim it. Merck v. Knox&Derry Garage against Company
1971);(E.D.F. 374 Pa. Co. v.Travelers Firestone328 Supp. Indemnity

Co., (S.D. 1973);F.Tire & Rubber 360 Ala. U.S. Fire Ins.1328Supp.
362,Motors, (1973).Ore. 505 1137Co. v. P.2d264Chrysler

overruled;exceptionsPlaintiffs’
judgment for defendant.

All concurred.


