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Union, (Mr.Inc.New Richard Kohn),Civil Liberties S.Hampshire by
brief and for the defendants.orally,
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curiae,(of California) as filed a memoran-amicusClancyJames J.
dum.

Duncan, 21, 1973, ofOn November NewUniversityplaintiffJ.
court,(UNH) in thecommenced this actionHampshire superior

(RSA 491:22) the Stu-relief UNHseeking declaratory Gayagainst
of(GSO),dents a associationOrganization recognized campus

homosexuals, and its “substantialpresident Wayne April. Fearing
certainadverse and “a ofserious losspublicity” support among

functions,elected officials” of thebecause GSO socialproposed
to revokea declaration of its officialuniversity sought authority

of the to limit activities to nonsocialGSO and GSOrecognition
lectures and discussions.

29, 1973,On forNovember the GSO filed a petition declaratory
Court,and relief in the United States Districtinjunctive complain-
in the ofof denial of its civil the denialing rights by university

for a function in other andsocial andpermission respects, seeking
func-an and declaration of its to andadjudication rights organize

tion on the did not to the districtUNHuniversity campus. object
both a full resolutioncourt’s and sidesjurisdictionassuming urged

of the constitutional of the toaspects university’s power regulate
the After extensive theGSO. District Courtevidentiary hearings,

16, 1974,(Bownes, on entered theJ.) January judgment defining
of the and theGSO fromrights permanently enjoining university

Bonner,differential treatment of the GSO. Students v. 367Gay Org.
(1st1974), 1974).509 Cir.652(D.N.H. F.2daff’d,1088F. Supp.

1974,13,On the GSO filed a motion theto dismissFebruary
27, 1974,state court action. On its to theFebruary pending appeal

Circuit,United States Court of for the First UNH movedAppeals
courtto amend its The amendedoriginal superior petition. peti-

thetion to determine whether couldsought university permissibly
if werethe activities found to be anGSO’sregulate homosexuality

or mental both were aware ofillness disorder. thepartiesAlthough
action,in neithermental disorder issue the federal raised it and it

7, 1974,was not On March the GSOadjudicated.specifically
moved the court to dismiss the amended onstate petition grounds

8, 1974, mo-of collateral On thatres andjudicata estoppel. April
whiletion denied. The Court ruled that the declara-was J.)(Flynn,

to and bar of mattersoperates merge relitigationtory judgment
therein, notthat were it did sub-adjudicated precludeactually

of the of mental disorder that could haveissuesequent litigation
presented in the action but not. The ofbeen federal was exceptions
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the the weredefendants to court’s reserved and transferred.ruling
affected,So far as the action before us is the of thejudgment

30, 1974,court ondistrict was affirmed December the Unitedby
States Court of for the Circuit. (1stFirst 509 Cir.Appeals F.2d 652
1974).

Both the United States District Court and the Strafford County
Court had in over the andSuperior personam jurisdiction parties,

neither to the federal court concur-objectedparty proceeding
with the courtstate action. See 1A PracticeMoore. Federalrently J.

Iowa, 393,2) (2d 1974);ed. v. 419 U.S.Sosna 396(pt. 0.221para.
(1975). the actionn.3 Either court was thus free to independ-try

other; in one courtwhen renderedof the and a isently judgment
judgmentother,and in the “the effect of that is to bepleaded

the of thedetermined the ofresprinciples judicata byby application
in the action is stillcourt which Kline v. Burke Constr.pending....”

226, Industries,Co., Inc.U.S. PPG v. Continental Oil230260 (1922);
Co., 674, 1973);(5th Cir. Line R.R.478 677 seeAtlantic CoastF.2d

281, (1970).Co. v. 398 U.S.Bhd. Locomotive 295-96Engineers,of
transferred_caRejs-w-hether,The narrow theissue presented by

State,in theunder the of res thisjudicataprinciples developed
the federal courts tomatters declared by operate preclude

the if beof of the shouldadjudication homosexualityrights parties,
found to be a mental or illness. The rationaledisorder underlying
for the rule for a defendant bars athat ageneral prior judgment

action on the claimsame is that “fairness to the defend­subsequent
ant, administration,and sound that at somejudicial require point

over come to anthe end.” Colebrooklitigation particular controversy
395,392,Works,Water v. 114Co. Commissioner Pub. N.H.of Dep’tof

713, (1974); §(Second)716 Restatement of324 A.2d Judgments
48, Moreover,1, it(Tent. 1973).Comment Draft No. has beena

held on the merits concludes thethat a partiesgenerally judgment
thatboth to what and as toas was actually litigated everything

714,712,Beres,have been v. 113 N.H. 313might litigated. Lougee
422, 55,Claremont, N.H.(1973); v. 108Ainsworth 226A.2d 423

§ (1) (1942);of(1967); Restatement 65867A.2d Judgments
1, 1973).§(Second) (Tent.Restatement of 61 Draft No.Judgments

court,in theUnlike filed superiororiginal complaintplaintiff’s
of theamended does not seek to revokecomplaint fully recognition

Rather, the that if is foundGSO. university homosexualityalleges
to on it limit the activitiesbe an illness then that basis may properly

discussions,of the with freeto lectures and consistentGSO speech
amendment,of the eventsfirst while “socialprotection proscribing
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betweencontactsuch as and physicalinvolvingdancing parties
UNHitsmembers of the same sex”. complaint,By rephrasing

“social func-from so-calledseeks to the GSO sponsoringprevent
terms,tions”, However, own the com-itsconducted bypublicly.

of thenot seek to GSO’sto anyauthority regulateplaint professes
Courtof free The United States District“exercises placedspeech”.

on of free association and equalits the GSO’s pro-rightsemphasis
social func-to freetection rather than its right expression through

inwas filedtime when the amendedtions. Thus at the complaint
functions couldof whether GSO socialthe State court the question

resolved.“free had not beenbe considered squarely Gayspeech”
1094-95,1088,Bonner, F.v. 367 1101-02Students Supp.Org.

Note, 397, On the1974); (1974).Rev. 414(D.N.H. Maine L.see 26
it, the courtof the beforebasis superiordeclaratory judgment

on the narrowruled that would not actionres judicata preclude
of as a mentalissue of whether the characterization homosexuality

activities, but notdisorder could the “to limit thepermit university
ofthe the GSO”.speech,

On of the district court to thedecision United Statesappeal
however,of the courtCourt addressed itselfAppeals, appellate

to the of the freeissue defendantdirectly organization’s speech
It held that GSO couldsocial functions not berights. although

deemed at least contained sufficient communi-“pure theyspeech”,
content to them within the ofcative ambit the firstbring

Bonner, 652,amendment’s 509Students v.protection. Gay Org. F.2d
1974). The court further held that the(1st Cir. government-660-62

thenot towas justifyal interest important enoughalleged
or ofcurtailment that Id. atuniversity’s impairment “expression”.

367,662; O’Brien, (1968);391 U.S.see United States v. 376-77 Papish
667,Curators, (1973).U.S. This declaration thatv. Board 410 670of

do indeed constituteGSO social functions protected speech pre-
further on the limited issue to thecludes action presented superior

ofcourt. An whether is a mental dis-adjudication homosexuality
found,if wereorder is thus for even it so theprecluded, university

its amended no to ac-by complaint professes purpose regulate
within the totivities afforded freeprotection speech.falling

While the res effect of a as tojudicata declaratory judgment
whichmatters could have been but were not has been heldlitigated

merits,more restrictive ofthan that a full on the the basisjudgment
action,for such differential treatment is in thelacking present

where coercive relief was and in the one.grantedsought prior
bar,Courts have refused to a or in intheapply merger judgment,
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in actions after acases where coercive relief is first broughtsought
another; or wherewithstatusof adeclaration legalparty’ssimple

of a full claim for ordi-relief is before accrualanticipatory sought
76, c,§(Second) of Commentrelief. Restatement Judgmentsnary

“However,1, if the claim has ac-(Tent. 1973).Draft No. already
crued, be-of or effects objectionablerefusal bar appearsmerger

ofthe claim. Without risktoit leaves the doorcause open splitting
variousoutcanhis claim the vexatiously tryplaintifflosing

can... a defendant experimentfor [or]recovery potentialgrounds
toactionsofwith defenses means successive declaratoryvarious by

of laterwithout the riskestablish being precluded.”nonliability,
76, (Tent.§ Comment atof c(Second)Restatement 222Judgments

296, 301-02,1, Nelson, 1351973); Minn.No. Howe v.Draft see 271
687, (1965).692N.W.2d

court in the mainThe relied thecases soughtupon by superior
deter-to enforce previouslyby subsequent rightsproceedings

action. Cookev. 309mined in the Ky.declaratory Gaidry,judgment
Garland,727, (1949); 499Oil Co. v. S.W.2d960218 S.W.2d Valley

407,Colo. 506(Tex. 1973); 180333 Atchison v.App. Englewood,cf.
have not(1973).140 declaratory pre-P.2d Generally, judgments

further coercive relief con-cluded fromsuccessful seekinglitigants
§ cited.and casessistent with those U.S.C.A.See 28 2202rights.

notin the court does seekThe action UNHby superiorpresent
established, butin offurther relief vindication previouslyrights

of the vis-a-vis eachthe adversariesrather seeks to rightsrelitigate
Cataldo, 1972).(1st Cir.457other. Inc. v.PI F.2d 1012Enterprises,

as to issuesis finala onlyThe thesis that judgmentdeclaratory
W.H.under these circumstances. 2isactually inapplicablelitigated

459,§Anderson, at 1079-81forActions Declaratory Judgments
151,Keene, 147, A.N.H. 155(1951). v. 85Faulkneralso CitySee of

195, relief in the firstWhere is(1931). declaratory198 only sought
second,suit, in the there becoercive relief is mayand sought

of res to those issueslimit the judicata actuallyreason to application
There is no reason to so limit it here.in the suit.firstlitigated

or a mental disorderof whether not ishomosexualityThe issue
over the social ac-GSO’ssupervisionuniversityjustifying greater

as a defense to the action in thehave beentivities could interposed
defense thatcourt. Afederal valid finally everyjudgment negatives

theraised. This is so in of the fact thathavewas or been spitemight
relief inan affirmative claim forofbydefense is raised wayactually

cause in aof actionform of a different subsequent proceeding.the
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431, 601-02; McGrath,§ at 10946 Am. McGrath v.2d JudgmentsJur.
312, (1969).N.H. 336251 A.2d

and ob-in the action coercive relief wasSince present sought
full,suit, inin and the had accruedtained the federal claim clearly

effect to the asthe same res judicata applies declaratory judgment
would be to anapplied ordinary judgment.

the entered the United StatesSince declaratory judgment by
the United Court ofDistrict Court has been affirmed Statesby

reliedwell as thoseasfirst amendmentAppeals upon grounds
court,the conclusive between thedistrict that isupon by judgment

the from with itsand isparties, university precluded proceeding
(1942);§ Re-amended Restatement of 77complaint. Judgments

1, 1973);(Second) (Tent.§ Draftstatement of 76 No.Judgments
Annot.,527,Gould, (1963);v. 39 189 697A.2dWashington Tp. N.J.

782, (1950).10 787A.L.R.2d

sustained.exceptionsDefendants’

All concurred.
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