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in ofcourt must be informed before matters suchactingadequately
But the statute does not aimportance. contemplate complete biopsy

of the from the to the end inmarriage relationship beginning every
task,case. This is a difficult face in othersimilarbutjudges problems

Ballou, 105, (1948).cases. v. 95 N.H. 58 311See Ballou A.2d
ofThe the for two and one-half theandseparation parties years

in a divorce that isplaintiff’s persistence seeking during period
evidence from which the trial court could find that this hasmarriage

broken down.irremediably

Remanded.

All concurred.
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McNamara,Rudman, B.and RichardWarren B. attorney general,
forMcNamara(Mr.to Rule orally),23pursuantattorney appearing

the State.

Holland, (Mr. Aivaliklesand E. Aivalikles orally)G. WilliamFrancis
for the defendant.

andGrimes, case is whetherThe in this imprisonmentquestionJ.
violation of RSAfor abeoffine in excess may imposed$100

Vehicle)Motorof a1973) (Reckless Operation(Supp.262-A:61
not result.when death does

to RSAconvicted of recklessDefendant was driving pursuant
fine of withto a $200was1973)and sentenced pay262-A:61 (Supp.

license, of correctionin the houseandloss of sixty daysa sixty-day
madefine. Defendant timely objec-of thesuspended upon payment

and thesentencethe house of correctionto the oftion imposition
were transferredof law raisedThefine in excessof 100. questions$

Velishka,by J.
effective1973) amended to becomeasRSA 262-A:61 (Supp.

1973,1, “Recklessis entitled Opera-1973 Laws 129:1November by
“Whoevertion; in as follows:andMinimum partPenalty” provides

be,... shall notwithstand-a vehiclerecklesslyupon any wayoperates
LXII, one hundredfined not less thanTitlethe ofprovisionsing

license shall bedollars and hisfive hundrednor more thandollars
It....” thenfirst offenseon theofrevoked for a dayssixtyperiod

aresults, ofshall beconvicted guiltyif athat death personprovides
Bclass felony.

effectivewhich also becamenew Criminal CodeTitle LXII is the
the clas-that1, Codeof thatRSA providesNovember 1973. 625:9
of everythe “classificationthat sectioninsifications set governup

other statute.”offense, code orwithin this by anywhether defined
an offense so by“A violation is designatedVSubsection provides:

and, in thisasthis Code providedwithin or outside exceptstatute
there isfor whichthis Codedefined outsideoffenseanyparagraph,

oror and forfeiturethan a fine fineotherno other providedpenalty
other civil penalty.”

The in aState that the statutes should be construed suchargues .
as to of a motor vehicle a misdemean-make recklessway operation
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or and thus it not to exceed onemake punishable by “imprisonment
II (c).RSA It is that RSA651:2year.” 262-A:61suggested (Supp.

1973) notis entitled “Minimum and therefore does pro-Penalty”
of arehibit the than thereimposition greater penalties provided.

statute inThe the of theState further that since originargues
1973, for1911 in there has beento the amendment provisionup

aaswellaspenalties which included to six months imprisonmentup
aitmakesfine. It is 631:3also RSAto our thatattentionbrought

in whichmisdemeanor if a conductperson “recklessly engages
or another in of serious bodilyplaces may danger injury.”place

This, 1973)it is is inconsistent with RSA 262-A:61 (Supp.argued,
to createunless it is construed a misdemeanor. The State also argues

1973)that since 61 for fine in ofRSA a excess262-A: (Supp. provides
violation,what is authorized RSA IV for a the(a) offense is651:2by

a misdemeanor.
We and the other ofthese the State and hold thatreject arguments

the of the insentence this case was not au-imprisonment portion
thorized.

The is whether the ofreal issue and fine in excessimprisonment
be included as of the sentence. The of$100 may part question

whether the offense is a violation or misdemeanor relevanta is only
onas it bears that issue.

One is clear: is not authorized RSAthing Imprisonment by
1973) itself. the262-A:61 When statute was amended(Supp. by

1973, 129:1,Laws the previous provision authorizing imprisonment
was omitted while the maximum fine fromwas increased one
hundred to five hundred dollars. beImprisonment imposed,may
therefore, if in some title LXII furnishes theonly way authority.
Title LXII became effective on the same as the amendment today

1973),RSA ch. and it is clear that the262-A was(Supp. legislature
aware of the new code when it that amendment. Section 2adopted
of had that262-A createdchapter offensespreviously provided by

1973,the were misdemeanors. Laws effective onechapter 529:47By
effective,minute before the Criminal Code became this was

to read “unless otherwise declared in with re-changed this chapter
offenses,to whospect commits act forbid-particular any person any

den or fails to act in this shall beperform any required chapter,
of a added.)violation.” RSA 1973).guilty 262-A:2(Emphasis (Supp.

61,§the ifamendment to death1973 results from recklessBy
it is made a B under theclass code. Recklessoperation, felony

not, however,without death to be awas declaredoperation resulting
inmisdemeanor. The declaration relative to the thefelonyspecific
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crime heredeclare thethe failure toindicates thatsame section
deliberate.a misdemeanor wasinvolved to be

conductfor recklessis gen-The fact that providedimprisonment
from declar-theunder the Code does not legislaturepreventerally

not in death.recklessdifferent for resultingdrivingpenaltiesing
to the sentenceto rewrite the statuteNor does it authorize us uphold

in case.this
however, finethe defendant’s contention that theWe $200reject,

(a)IV the fines fornot authorized because RSA limitswas 651:2
ofhundred The clauseviolations to one dollars. “notwithstanding”

for therein1973) the finesRSA prevents provided262-A:61 (Supp.
limited title LXII.from bybeing

is vacatedthe of the sentenceIt follows that imprisonment portion
stand.while the balance of the sentence may

insustained in and overruledException part;part
remanded.

All concurred.
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