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Hillsborough
No. 7216

George Disco & a. v.

Board of Selectmen of Amherst & a.

31,October 1975

(Mr.Prolman & Holland Francis G. Holland for theorally) plaintiffs.
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(Mr.Lizotte& Drescher WilliamR. for theDrescherEnright, orally)
Selectmen, Moderator,Board Towndefendants of and Building

of Amherst.Inspector

Melrose,A. brief and for the defendants Bruceorally,byJohn
andReeves Charles Vars.

Lampron, Petition for and under RSAinjunction appealJ.
of a the town mod-31:74-77 the declarationvalidity bycontesting

erator that a the ordinance andwarrant article amending zoning
of the town of had been a vote atAmherst majoritymap byadopted

4,on March its terms thethe town 1975. Byregular meeting
to a “Commer-amendment was intended to from a “Rural”change

cial” and contend that a validclassification lots 57-1 57-2. Plaintiffs
filed forunder RSA was thus31:64protest duly requiring adoption

vote of all the of thea “favorable of two thirds members legislative
of and[town suchbody municipality present voting.”meeting]

an of facts thestatement reservedJ.,Upon agreed by parties, Flynn,
to court without fourand transferred this questions relatingruling

to the theissues raisedlegal by parties.
1 will be treatedNo. and No. 3 are related andQuestions closely

met theask whether protest requirementstogether. They plaintiffs’
31:64, did,of and if whether it filed.RSA it was timely

W.that DanaDefendants admit in their briefs the land owned by
Bartlett, in ofand M. Bartlett as tenants meets andEmmaJr., joint

reduces the ofthe area of RSA 31:64. This issueitself requirements
of W.of the to whether thethe validity petition signatureprotest

Bartlett, to the ofDana alone wassufficient requirementsJr., satisfy
Vars, of a substantialReeves and ownersthe statute. Defendants

amendment, itin the maintain thatof the involvedportion property
318,Nashua, 156 134oncannot. Hamblett v. 102 N.H. A.2dThey rely

to(1959), theirsupport position.
coownerIn that the assent of one of a lotHamblett this court held

forto for the lot to an abutter’swasinsufficient consent requestgrant
the traditionala variance. That was conceptpremised uponholding

other coowner orcoowner diminish the of thethat one cannot rights
theentire estate without the ofa burden the consentimpose upon
§coowner. and 2other Am. 2d Ownership20 Cotenancy JointJur.

(1965).
However, incotenant to aone zoningprotest changeallowing

tothe affords theirwhich would the ordinancediminish protection
of aowned land with the well-establishedis consistent dutyjointly
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a§ Ittitle. 66. alsoto the common Id. preventstenantjoint protect
landto the bythe jointcotenant from existing protectionreducing

itsof RSA 31:64 byinaction on her It is the very purposepart.
toaddedof a vote to confer antwo-thirdsrequirement protection

in zon­or ill-consideredowners unwanted changesproperty against
156,Cal.106ordinances. v. LosLos Co.ing Angeles,Angeles Lighting

311, 689Mass.(1895);39 P. 535 358v. 264 N.E.2dTrumper Quincy,
1Anderson, A.4.34 (1968);§1 Law of(1970); R. American Zoning

1974);ed. rev.(3dLaw of and 28-5PlanningRathkopf, Zoning
Inc.,Annot., 337(1949); v.3 see Marks Bettendorf’s,A.L.R.2d 127

The answer585, 1960)(Mo.595 opinion).(dissentingS.W.2d App.
“Yes”, with the1 the compliedNo. is petitionto protestquestion

of RSA 31:64.requirements
on the ofwas filed a basis isWhether the timely subjectpetition

394,Nashua,held in 106 N.H.This court Towle v.No. 3.question
400, 204, “Since the statute fixes no208 (1965), as follows:212 A.2d

time before action is taken thefor a attime uponfiling anyfiling,
with the statute.the will RSAbody’ complyproposal by ‘legislative

in the case wasIt that the31:64.” is petition presentagreed protest
the town vote onfiled a.m. on theat 11:10 meetingday preceding

359,4, Fisher, 114 N.H. 653March 1975. Alton v. 320See A.2d
The answer to No. 3 is “Yes”.(1974). question

“Whether a consent to aNo. reads as follows:Question 2 protest
tounder be withdrawn at timeRSA 31:64 anymay priorpetition

The W. Danafinal decision.” was Bartlettbyprotest petition signed
1,on It filed with the on March TheMarch 1975. was selectmen 3.

vote on the amendment to the ordinance took onzoning place
4,March The count “No” which1975. ballot was 719 “Yes” and 672

7,vote On Marchfell short of the two-thirds RSA 31:64.required by
1975, wrote a letter to the town moderator thatBartlett requesting

13,letter Marchhis name be removed from the datedBypetition.
1975, the moderator that thetown counsel advised protest having

withdrawn, a vote. Thethe resolution wasbeen majorityadopted by
then declared of the amendment.moderator adoption

whichthere be a of time atIt is essential that signaturespoint
from This iscannot be added to or withdrawn a petition.protest

concerned, of thethat the andso allrequired proponents opponents
measure, voters, officials,the election will know the status ofthe and

time, the be-the at some beforeprotest petition preferably voting
when the are counted and the moderator is tobut at least votesgins,

ofthe To the addition or withdrawalannounce results. permit
vote,the in of the Bartlettdays requestnames some after as the case
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withdraw,to would create in the ofgrave uncertainty process protest
which could have intendednot been thepetitions Seeby legislature.

311,v. (1970);358 Mass. 689 Alton v.264 N.E.2dTrumper Quincy,
359,Fisher, Nashua,114 (1974);N.H. 653 Towle v. 106320 A.2d

394,N.H. (1965). Our answer to No. is212 A.2d 204 2question
“No”, the Bartlett to withdraw his name on theattempt by protest

thea letter dated two after the town andpetitions by days meeting
tabulation of the votes was not Thepermissible. legislature might

it in the to enact theconsider interestpublic defininglegislation
to de-be followed in this area instead of themprocedures having

fined after the fact court decisions.by
The “4. Whether the of thelast reads as follows: decisionquestion

Town Moderator is and all the inconclusivebinding partiesupon
fraud,the absence of orthe of collusionany byshowing petitioners

the abuse of his It withinis the of the mod­authority.” jurisdiction
erator to determine and announce the number of on thevotes cast

386,Hudson,inwarrant article v.Drown 112 N.H. 296 A.2dquestion.
(1972);897 RSAsee 59:69. This the moderator did at the conclusion

of the Whether the vote for the whichvoting. majority proposition
revealed,the count or whether a two-thirds vote was needed to

article,the as well the of theas status were alladopt protest petitions,
Fisher,of law and fact outside of his Alton v.questions jurisdiction.

363, “No”,at at The to 4656. answer No. is320 A.2dsupra question
the of to the todecision the moderator as number of votes needed

the on theamendment in was notadopt zoning question binding
parties.

Remanded.

All concurred.


