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members, itsthe ofthe of itsbase its ondecision expertiseexpertise
staff, ofstaff, allreviewed itsobtained and byand informationupon

State,& Co. v.which New Tel. Tel.were available to the city. England
102, 302 A.2d 814, Alarm,113 N.H. 92, (1973); Inc.Granite State821

595,235, 238,Co., 111v. New Tel. & Tel. N.H. A.2d279England
87,Comm’n, A.2d(1971);597-98 Water 112 N.H. 289see Roy v. Supply

(1972).650

dismissed.Appeal

All concurred.
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McLane, Greene, W.and Bruce& Middleton FelmlyRaulersonGraf,
for the(Mr. orally) plaintiff.Felmly

the defendant.forLewis Soule(Mr.Soule & Leslie F. orally)

the lowerin case is whetherThe issue we decide thisPer curiam.
either tomotionin thecourt abused its discretion denying plaintiff’s

court rule 73.of or to waivestrike the waiver exceptions superior
thewe cannot reachis answered in theSince that question negative,

thelower erred inissue of whether the court plaintiff’sdenying
to RSA 91-A:8motion for fees and costs (Supp.attorney’s pursuant

1973).
of our decisionThis to court as antransfer comes this outgrowth

114 N.H.v.in Timberlane Education Association Crompton,Regional
to315, was orderedthe defendant(1974). In that case319 A.2d 632

theof ofaddresseswith the names and employeesprovide plaintiff
91-Ato RSA ch.DistrictTimberlane School pursuantRegional

21, 1974,law. On1973), plaintiffthe to Know” May“Right(Supp.
recover reasona-1973) toch. 91-Aunder RSAfiled amotion (Supp.

$1,675.95. Aofin the amount hearingfees and costsble attorney’s
1974,10, thewhich timeMorris, atonheld beforewas J., September

and filed aexcepted, pro-motion denied. Plaintiff seasonablywas
30, 1974, to transfer all questionscase onreserved Septemberposed

the proposedletter of transmittalof law. Plaintiff’s accompanying
of theto be advisedclerk of courtof thereserved case requested

beof so that immediately paid.costs transfer mightthey
defendantin The allegesthe facts becomeAt this dispute.point

a3, 1974, of the court sentof the clerkthe officeon Octoberthat
Counseltransfer costs.to counsel for thenotice indicatingplaintiff

for theCounselof that notice.did receive afor the defendant copy
27,notice, onsuch Januarythat not receivedhavingallegesplaintiff
tothe courtclerk of1975, office of themade at thewasinquiry

forthen informedCounsel wasof the transfer.the statusdetermine
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the first time that were deemed waived onplaintiff’s exceptions
October 18 to court rule 73 reason of a failurepursuant superior by
to the fee oftransferpay $75.

3, 1975,On filed a motion to strike the waiverFebruary plaintiff
of The motion was three sworn af-exceptions. accompanied by
fidavits that there was no recollection of ever thestating receiving
notice of October 3 and that the notice not found awas after diligent

ofsearch the file and all related where it have beenfiles might
filed. The motion was also a check forincorrectly accompanied by

as of the transfer costs. A held on the$75 waspayment hearing
12, 1975,beforeBois, 18, 1975,motion on OnFebruary FebruaryJ.
denied,motion was and Onplaintiff’s plaintiff seasonably excepted.

25, 1975, filed a motion to waive courtFebruary plaintiff superior
rule 73 substantial A onwas held thealleging injustice. hearing

Bois, 7, 1975,motion before who on March deniedJ., plaintiff’s
themotion and transferred all of law raised by plaintiff’squestions

exceptions.
shall,Rule 73 of the court in “Thereads Clerksuperior part,

without from the theascertain estimateddelay, stenographer
number of to thebe transcribed and shall forthwith notifypages

himcost to at the rateof the estimated ofliable therefor fiftyparty
thereof, ofcents for each and the estimated costper page copy

or the reserved case and both to beprinting reproducing appendix,
notice;him within fifteen after otherwise hispaid by days exceptions

shall be deemed waived.”
court,Since there no record of the inis theproceedings superior

we saycannot that the evidence did not the court’ssupport implied
that the notice of transfer fees was delivered to thefinding office of

Hunt, 278,counsel. v. 110 N.H.plaintiff’s Bergeron 266 A.2d 121
158, 159, 383,(1970); 99Lincoln v. N.H. 106 384A.2dLangley,

(1954). to their office noticeis to counsel.Delivery plaintiff’s Newport
State, 506,v. 115 (1975).N.H. We cannot there-345 A.2d 402 say,

fore, on the record before the inus that court erred denying
motion to strike the waiver ofplaintiff’s exceptions.

Nor can we hold that the court when itabused its discretion
rule Therefused to waive 73. on the motion was alsohearing

tounrecorded. The trial court has broad discretion whether waive
Stiles v. Dube, 106 N.H.339, (1965);its 211 A.2d 402rules.

780,151, 152,Sullivan, (1953);95 781Merchants National Bank v.98 N.H. A.2d
810, We(1974).780Gallo v. 114 N.H. 330 A.2dCenturyBroadcasting,

onare satisfied that there no intentional and deliberate waiverwas
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feethe of the failure to thecounsel and thatpart plaintiff’s pay
However,within wethe time limit was due or misfortune.to accident

cannot thesubstitute our for that of the trial court underjudgment
standard of review which is in this and wesituation sinceapplicable
are unable to the inthat court abused its discretion tosay refusing

rule,waive weits the decision below.uphold

overruled.Exceptions
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