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feethe of the failure to thecounsel and thatpart plaintiff’s pay
However,within wethe time limit was due or misfortune.to accident

cannot thesubstitute our for that of the trial court underjudgment
standard of review which is in this and wesituation sinceapplicable
are unable to the inthat court abused its discretion tosay refusing

rule,waive weits the decision below.uphold

overruled.Exceptions
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Duncan, This is an to RSA from31:77 aappeal pursuantJ.
decision of the board of for the town ofadjustment Derry, grant-

a to the defendanting special toexception, permit Pellegrino
construct a house and a retail store therein in aoperate variety
residential zone. The Court found that theSuperior J.){Dunfey,

of the retail store would not be anoperation proposed variety
use” as term inthat is used the section of the“accessory pertinent

ordinance, and that the board of couldDerry zoning adjustment
not an to the Alllawfully grant exception zoning regulations.

of law the of thequestions defendantpresented by exceptions
were reserved and transferredPellegrino The soleby Dunfey, J.

issue before this court theis of the trial court’spropriety ruling.
Defendant a vacant of inland thePellegrino purchased parcel

20,town of on 1970. At the time ofDerry September pur-
time,chase and theto the land has been zonedcontinuing present

residential, with certain in thespecified dis-exceptions permitted
cretion of the local board of Defendantadjustment. originally ap-

for a variance to a store andplied later for an ex-operate variety
to a business both of which hadception been deniedoperate by

Thereafter,the board. defendant for anapplied “exception”
to construct a “Dutch Colonial house and to utilize of it for apart

store business”. This wasvariety exception ultimately granted.
Gratton, landowner,The Michael an and theplaintiff abutting

Citizens Action Committee then thisbrought appeal.
1970,The ordinance as revised to March estab-Derry zoning

business, industrial, home,lished four zones: retail mobile and
residence. The defendant’s is insituated thegeneral property

I,latter zone. The zone is described in article section of the1.410
ordinance as the of the“[a]ll rest town not included in the above

zones”,three and sectionthis that the zone “shall beprovides
limited to residential construction and Ituses”. thentype provides:
“However, uses, business, beaccessory including may permit-
ted of the Board ofby special exception Zoning Adjustment pro-

noise,vided such use is not reason of smoke orobjectionable by
fumes, and shall not more than of the flooroccupy gross25%

lot,area of the or of the if not withinprincipal andwelling, 25%
existing building”.

V, ordinance,Article section of the under the head of2 “Gen-
eral Residence Zone” a before the ofboardrequires hearing

if the finds before aadjustment build-inspectorbuilding issuing
that the intended use be detrimental to theing permit may neigh-

borhood; and that the board shall or refuse aprovides grant per-
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onmit the ofbasis their after the reactionfindings, determining
of owners.property

It is from the ordinance that the use theapparent proposed by
defendant would be a zoneuse in the retail businesspermitted
without the of a before the How-board.necessity hearing zoning

where, case,ever action the board is called for as in thethisby pro-
business use is to be conducted in a residence zone.posed general

The ordinance thethat board ofclearly contemplates adjust­
uses,ment an formay grant “accessoryexception including

business” if the use otherwise withproposed complies require­
ments not in issue here. use which will ofpermitAny exception
must first be an use. A usebusiness willaccessory onlyqualify

as it falls within theinsofar described term “ac­thecategory by
use”. other thewould ordi­cessory Any placeinterpretation upon

Naum,nance a construction it will not bear. Naum v. 101 N.H.
367, 369, 424, (1958);143 A.2d 426 Trustees Phillips-­of

473, 478, 665,Exeter,Exeter v. N.H.92 33 A.2dAcademy
(1943).669

An use” as “onehas been defined which is de­“accessory
use”, i.e.,on or to the apendent pertaining permitted principal

use,ofsubordinate use the “occasioned the mainbyproperty
it,of of itself”. Per­an incident rather than a useand principal

32, 35,Concord, 403,ron v. (1959);N.H. 150 406102 A.2d
Somersworth, 111,see Dumais v. (1957);101 N.H. 134 700A.2d

343,Mola v. 100 (1968).861Reiley, Super. A.2d241N.J.
Hence, the of uses is basic­scope permissible accessory governed

the of the use authorized the ordinance.ally by scope principal by
Whether the of a retail store wouldproposed operation variety
be thesubordinate to use of theresidential defendant’ssufficiently

so as to is ofas an use a lawproperty qualify questionaccessory
which the court not the zon­is bound the conclusions ofupon by

board. RSA 31:78.ing
There was evidence that the defendant in this action purchased

land for the ofthe a business on thepurpose conducting premises,
after hisand intentions were frustrated built aonly houseoriginal

to use a of theand cellar for businesssought portion purposes.
theThe indicated that store hours would ex-testimony proposed

intotend weekends and and that a area for atevenings, parking
twelve vehicles wouldleast be It further thatprovided. appeared

defendant inthe resided Massachusetts and did tonot intend re-
time;at the inside at that his sonpremises question any specific

were theand in the build-daughter-in-law renting quartersliving
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the were em-the and sonboth defendant regularlyand thating;
in Massachusetts.ployed

evidence, the courtthe trialdisclosedIn the circumstances by
not an ‘ac-the use “isfound ruled thatand proposedproperly

residentialof defendant property”;use’ the Pellegrino’scessory
of the ordi-thedid notthe evidence satisfy requirementsand since

nance, the ofthe of boardvacated decision adjustment.properly
295,293,31:78; Manchester, N.H.v. 109 A.2dRSA 249Mills

679, (1969).681
however,court, do notof wethe action the trialIn upholding

such the defendantbusiness use as mayhold that a byproposed
theunder the ordinance.be Obviously,never Derrypermitted

alimited uses in resi-is to businessordinance intended permit
as beconducted in such a manner to sub-zone which aredential

If atresidential the defendant someto the use.ordinate primary
in andestablish residence thetime should building, pro-future

with hisinto on store business conjunctiona varietycarrypose
to,there, the re-conformwhich will otherwiseresidence

his Onhe renewthe ordinanceof may application.quirements
us, notwouldas nowthe therecord before operation proposed

ofthe the ordinance.use withinbe an meaningaccessory

overruled.exceptionsDefendant’s

concurred.All


