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Hampshire v.State of New

Hampshire Association,New Retail Grocers Inc.

28,November 1975

Rudman,Warren B. andattorney general, Richard V. Wiebusch
(Mr. Wiebusch for theattorney State.orally),

M. Brown andStanley Michael (Mr.P. Hall Hall for theorally)
defendant.

Duncan, Association,New Retail GrocersHampshireJ.
Inc. (Grocers) seeks this for ofwrit certiorari- toby petition

anquash order of theinterlocutory Courtdiscovery Superior
in an action the(Dunfey, J.) the forby State associationagainst

I,violations of the statealleged antitrust statute. RSA 356:1
III, IV. Defendant Grocers is-a statewide associa-incorporated
tion of merchants in the retail distribution ofengaged products
sold in food stores. Under of RSA 356:10authority (Supp.
1973), the on October andattorney general November 13 of29
1973, Dixon,issued duces tecum to thesubpoenas as execu-John

Grocers,tive director of him to toandcommanding appear testify
as to the association to coerceattempts by manufacturers and

todistributors refrain from fresh baked for saleoffering goods
State;in so-called “thrift stores” in this and to produce specific
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certain whole-were byThe thrift stores operateddocuments.
theforand ofsale manufacturers distributors bakery products

no be mar-sale at below retail of that couldgoods longerprices
“fresh”, of freshin as well some bakedketed retail stores as as

goods.
thatto on the adviceDixon did not the subpoenasrespond

thenThe Statewere unconstitutional and invalid. broughtthey
civilrelief and asequityan action seeking injunctive penalties,

1973).356:4-a and :4-bRSA RSAprovided by (Supp. Although
1973) tor theauthorizes356:10 IV procedures(Supp. specific

I toissued under RSAenforcement of civil 356:10subpoenas
III, action,formal and abandonedthe State elected to proceed by

to Courtsubpoenasits in favor of a motion Superiorpursuant
asso­1973))41 to theR.(RSARule 41 491: compelApp. (Supp.

and certainciation to for specifiedcopyingproduce inspection
the of fresh bakedto saledocuments those relatingincluding

the motion onin thrift Defendant Grocersstores. opposedgoods
unconstitutionalwas in furtherance of anthe that itgrounds

in effect a“civil” wasstatute in that the penalty provided
criminal safe­criminal without thesanction necessary procedural

action was foreclosed theand because such by proceduresguards,
1973).IVestablished RSA 356:10by (Supp.

the of memoranda theAfter and substantialfiling byhearing
notthe Court ruled that the State wasJ.) requiredparties, {Dunfey,

1973), thatto exhaust its remedies under RSA 356:10 (Supp.
tosection an of the actextension State’s authoritybeing merely

formal and not an exclusivebefore proceedings, remedyinitiating
25, 1974,Marchonce suit has commenced. onbeen Accordingly,

the TheState’s motion to was defend-discovery granted.compel
the and and a re-ant to order filed proposedexcepted rulings

toto the matter to this court. Inserved case transfer opposition
to an inter-the transfer the filed a motionStaterequested prohibit

26, 1974,held, theA and onwaslocutory Julyappeal. hearing
The defendant there-State’s motion was bygranted Dunfey, J.

reserved for transfer ofupon and filed a caseexcepted proposed
State, turn,inThethe order.the issue of the of 26validity July

an Follow-filed a second motion to interlocutory appeal.prohibit
motion, the Court ona on that Septembering hearing {Dunfey,J.)

27, 1974, thenthe second motion. The defendantState’sgranted
certiorari, su-for of that thethis a writpetition allegingbrought

incourt exceeded itsits 27jurisdiction Septemberperior issuing
order, which would immediate interlocu-aneffectively preclude
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ofreview the March order. The25 chal-tory discovery petition
discretion,the order as an abuse of in thatlenges discovery being

the court failed to rule the constitutional issues raised theupon by
defendant, and theseeks exercise this court of itsby superintend-

RSA 490:4.powers.ing
1973), entrusted with theUnder RSA this court is490:4 (Supp.

of of inferior in-all courts jurisdiction,general superintendence
to correct errors and abusesthe and“preventcluding authority

Thus, issuethe court... with to such courts”. mayrespect original
a has il-of certiorari to determine whether tribunal actedwrits

or observance of theas to ofmatters jurisdiction, authority,legally
400,Wilkins,1973); v. N.H.law. RSA 490:4 Willis 92(Supp.

Board,403, 321, (1943); Cloutier v. State Milk Control32 A.2d 323
199, 203, 554, is(1942). Such redressN.H. 55792 28 A.2d

but at of the court. v.not available as of the discretionright, George
269, 212,271, 197Commercial Credit 105 N.H. A.2dCorp.,

191,187,Aldermen, N.H.(1964); v. and 76214 Dinsmore Mayor
533, (1911).81 A. 535 Certiorari is summaryan extraordinary
which is and when the sub-to be exercisedpower onlysparingly
ends of relief. v. Broad-stantial such Gallojustice require Century

810, (1974);114 v. Commer-N.H. 330 780 GeorgeA.2dcasting,
Comm’n, 101 N.H.cial Credit Public UtilitiesNashua v.Corp. supra;

503, issue wherewill not(1959).148 It ordinarilyA.2d 277
State,Dixonthere is an and convenient v.ample byremedy appeal.

123,105 N.H. v. Public Utilities(1963);193 890 NashuaA.2d
50,Manchester, 96 N.H. 69 871Comm’n v.Waisman A.2dsupra;

(1949).
25, dis-essence of is that the March 1974The Grocers’ petition

reviewable, ifsinceorder should have beencovery immediately
1973) for whichin sanctionsRSA fact356:4-a provides(Supp.

nature,in to the constitu-criminal the association is entitledare
of its officersof and thetional a criminal defendant rightsrights

Const, V;(U.S. amend.self-incrimination are threatened.against
Const, I, 15). it tothat has a be heardN.H. art.pt. Conceding right

on of filed after a trial oncourt a billthisby exceptions properly
490:10),(RSAmerits nonetheless thatthe Grocers argues post-

thatreview will not it relief. It alsoafford adequate urgeslitigation
ofor criminal charactera determination of the civilpreliminary

1973) resolveRSA will myriad relating356:4-a problems(Supp.
indictment, trial, burden ofof to ato the per-necessity right jury

suasion, theof andand the State thereby expediteright appeal by
a determinationthe However efficacious suchon merits.trial
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of on this forthe inquiry petitionscopemight ultimately prove,
wouldto which the writcertiorari is limited to whether the tribunal

or withoutbe directed has acted jurisdiction. Opinionillegally, of
195,533, 536, (1954);the 104 197 Clout-98 N.H. A.2dJustices,

199, 203, 554,Board,ier v. N.H.State Milk Control 28 A.2d92
(1942).557

it clear that the of in advanceis transferAdditionally, questions
of final in the discretion of the trial court.decision rests RSA
490:9; (1952);Fourth of N.H. Council at 33 Cal-Report Judicial

550,Calderwood, (1975).derwood v. 115 N.H. 345 166A.2d
Therefore, the withissue is whetheronly presented compliance

25,the March order1974 would constitute suchdiscovery pre-
to bill ofGrocers that it could not obtain relief ajudice byample

trial, that the trial court should be deemedsoexceptions, following
to have abused its discretion not immediate transfer.by allowing

Where it trial to the deleteriouswould be difficult after right
effects of orders which havediscovery already exposed privileged
matters, ofcourts have the earlygenerally recognized importance
review of when in faith.such orders is claimed Seeprivilege good

924,Ct., (1974);11 Cal.Rudnick v. 3d 643523 P.2dSuperior
301,113,v. 359Cirale 80 Pine 35 316Street N.Y.2d N.E.2dCorp.,

however,action,(1974).1 In the instantN.Y.S.2d irreparable
harm cannot occur to from with theGrocers compliance discovery

of civil oforder. the or criminal natureRegardless underlying
1973), a associa-RSA 356:4-a Grocers as(Supp. group-interest

tion Thehas no assertable self-incrimination.privilege against
self-incrimination,privilege being strictly personal, mayagainst

not orbe invoked whose characterby corporations organizations
is that of the commonessentially impersonal; being advancing

White,ofinterests its constituent members. United v.States 322
694, 108,Cote,(1944);U.S. 699 v. 95 N.H. 58 749State A.2d

Texas, State,(1948); v. 505 333X Inc. S.W.2dSuper Drugs of
Reid,1974);(Tex. Civ. U.S.see v. 392App. CampbellPainting Corp.

Note,(1968); The toConstitutional Associations Assert286 Rights of
the U. Pa. L. Rev. 394112Self-Incrimination,Privilege Against
(1964).

(Annot.,ofa A.L.R.3d 636authority 52Against heavy weight
that it can claim no(1973)), itself concedesGrocers privilege against

It to exer-disclosure of its records. nevertheless seekscorporate
director, otherthe on behalf of its executive andcise privilege

Henkel,it cannot do.of the association. This Hale v.officers 201
43, Evidence(1906); v. Cote 8U.S. 69-70 State supra; Wigmore,J.
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2259,§ Moreover,at 1961).rev. ed.352 RSA(McNaughten
356:6 withdraws the testimonial which the individualprivilege
officers and members otherwise assert to themselvesmight protect

Comm’n,against See v.personal liability. 378 U.S.Murphy Waterfront
event,(1964). In52 cannot itassert to insulateany they merely

the association. A cannot stand behind the shield ofcorporation
Kordel,its officers’ United v. (1970);States 397 U.S. 1privilege.

Ellsworth, 1246,United (9th 1972);States v. 460 Cir.F.2d 1248
Annot.,see (1973).A.L.R.3d It52 636 be tomay required “ap­

could,an self-incrimination,who without fear ofpoint agent
furnish such information asrequested was available to the corpora­

Kordel, 8,tion.” United States v. at from Unitedsupra quoting
v.States 3963 .Bottles. . . . Double 265“Enerjol F.2dStrength”,of .

332, (7th 1959), cert. denied,336 Cir. (1959).360 U.S. 931
Not from the ofbeing constitutionally itsprivileged discovery

records, nor able tocorporate assert the on behalfbeing privilege
officers,of its individual Grocers as an couldimpersonal entity

suffer no harm from theirreparable In re-challenged discovery.
transfer,to make an immediatefusing the trial court was clearly

within its andjurisdiction, Since,committed no abuse of discretion.
circumstances,under these errors incident to theany dis-alleged

order can be andcovery trial,examined afterfully conveniently
the writ not to issue.ought

Petition denied.

All concurred.


