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Sheehan, (Ms.&fBass Green and Claudia Damon DamonC.Phinney,
for the William H. Field Inc.orally) plaintiff Company,

Hall, Morse, and (Mr.&? E.K. MorrillAnderson RobertGallagher
PorterMorrill for C. O.theorally) plaintiff Machinery Company.

William,Devine, Millimet, £sf and andStahl Branch S. Gannon E.
(Mr.Donald for the defendant Nurocoorally)Dufresne Dufresne

Inc.,Woodwork and for InsuranceCompany, plaintiff Security
Company.

Grimes, case,The inissues this transferred on an agreedJ.
facts,statement oí’ (1)are whether motions to dismiss third-party

actions the manufacturer and the distributor of aby hydraulically
actuated cut-off saw the ofagainst an workmanemployer injured
covered workmen’s who with his wife hasby compensation,

suit these for and lossbrought against plaintiffs personal injuries
consortium, (2)of beshould whether isand af-granted coverage

forded the under a issuedemployer general liability policy by
Insurance with to these ac-Security Company respect third-party

totions. Two resolve issues were transferredthesequestions by
Johnson, J.

Peterson, Woodwork,Edward while in ofthe Nurocoemploy
Inc., 13,was on a on 1969. Hesaw hasinjured Hydra-Cut May
received workmen’s from Insurance Com-compensation Security

Nuroco’s insurer. Peterson C.suit O. Porterpany, brought against
Inc., saw,the of themanufacturer and William H.Machinery,

Inc., distributor,Field the to recover for in-Company, personal
and his wife samesued the defendants to recoverjuries, Shirley

for loss of consortium. These areactions based on negligence,
strict andliability warranty.

Porter and Field instituted actions Nurocothird-party against
on inNuroco’s the onclaiming negligence part damaging guard

saw,the to obtain a ineffective re-failing replacement, making
and the machine without a anotherafterpairs operating guard
ofbreak the Porter inand Field substance claim that ifguard.

Petersons,are liable to the them.Nuroco is liable to Thisthey
is onclaim based contentions eitherthat Nuroco’s wasnegligence

solethe cause or was and inwantonprimary, gross comparison
with their if a toand that Nuroco owednegligence, any, duty
Porter and Field to the machineoperate properly.
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and Field byof PorterWe find no for indemnificationbasis
or Shirley.with the of either EdwardNuroco to claimsrespect

458,Inc., A.2din Hotel v. 110 N.H. 272Wentworth Gray,Although
282,N.H.Sears, v. 294(1970) and & Co. 112583 Roebuck Philip,

(1972), indemnity,were allowedthird-partyA.2d plaintiffs211
toon a contractorthe ofthe was anbasis partimplied obligation

the contractor’sfromthe owner for resultingindemnify damages
a workmanlikework carefailure the with due and into perform

manner.
us,caseIn the now before is nothere or war-express implied

from Nuroco to Porter and Field and thereflowing noranty is
Nuroco to theowed them as to inmanner which theby sawduty

was to used. Nobe flows from theduty to theupstream purchaser
of themanufacturer. Misuse be a defense forproduct may good

manufacturer,the itbut does not furnish a basis for 3indemnity.
Friedman,L. Frumer & M. §Products (d)[3]44.02Liability

(1975).
Sears, Co., 384,In 387,Morrissette v. Roebuck & 114 N.H. 322

7, (1974),9 it wasA.2d mentioned that the to indemnityright
wherearise one is to an formay legally required pay obligation

which another is liable and that in ofactions tort it canprimarily
who,arise where one without fault ononly his has beenpart,

a anto forcompelled by legal obligation injuredpay injuriesparty
caused fault of another. Porter and Field noby fromgain support
this however. on their if ineven strictLiability part, any, liability
would not be based on that forany requirementlegal they pay

thefrom of Nuroco but rather ondamages resulting negligence
their own based on a in thedefect saw.liability

the Morrissette,Under referred into it is when theprinciple only
of the indemnitor has caused constructive ornegligence derivative
be on theto indemnitee that forliability indem-imposed liability

case,Inarises. this Nuroco ordid failednity to donothing
could constructive or derivative on Porter orimpose any liability

Petersons,Field. theTheir to if is v.liability McClishany, primary.
987,Works, F.Machine & (S.D.Tool 990-91Niagara 266 Supp.

1967); Annot., 943,Ind. 950-55, (1969,28 A.L.R.3d 981-88
1974).Supp.

The of contribution arises in the eventquestion there areonly
tort-feasors. Because of the Workmen’s Actjoint Compensation

(RSA 1973)),281:12 Nuroco cannot be inheld liable tort(Supp.
to Co.,Edward Peterson. v.Brooks 111Amusement N.H.Legasse
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126, 127-28, 480, (1971); v. 112Archie Hampton,276 A.2d 481-82
13, 15, 622, a(1972). It cannot then beN.H. 287 A.2d 624-25

Prosser, §Field. W. Law ofwith Porter and Tortstort-feasorjoint
50, 1971). based on the(4th The claimsat 309 ed. third-party

cannotto contribution between tort-feasorsjoint pre-alleged right
vail.

herto of action in ownPrior 1971 had a causeShirley right
Co.,her 110husband’s LaBonte v. Nat’lagainst employer. Gypsum

314, 1971, LaBonte, an(1970). InN.H. 634 following269 A.2d
of em-anamendment to that aRSA spouse281:12 provided

con-forthewould have no of action against employerployee right
The whether this amendment wouldsequential questiondamages.

the 1969 accidentof action Nuroco forbar Shirley’s right against
not need tonot or in this case. We dohas been briefed argued

not,since, holdit or wethat here whetherdecide issue applies
there is to orthat no contribution indemnity.right

barred, inIf then she standsNuroco isShirley’s right against
Edward, not beNuroco could athe same situation as and joint

of has not beentort-feasor. If her action Nuroco bar-right against
red, ifcould be tort-feasor there werethen Nuroco a joint only

could it alsothe facts a verdict andsome way support against
however,Field. no thePorter and/or We can see onagainst way,

held li-of Porter and Field that could bethey jointlyallegations
able with Nuroco if the of their writs are found to beallegations
true. Such would be and coulda defensefindings complete they
not then be tort-feasors.joint

Even if the shouldamendment makeby third-party plaintiffs
Nuroco,of with not obtain con-liabilityallegations joint maythey

Whatever jointtribution. tort-feasors inrights concert oracting
contribution, Miniter,to if (Scahillhave v.cooperation may any

56, 140 these cannot be found(1957)),101 N.H. 132 partiesA.2d
ifto have so acted. Porter’s and Field’s wouldany,negligence,

Therefore,fromresult taken from Nuroco.action independently
or forthere would “no liabilities between them contribu-be rights

57,tion or at at also. v.Id. See Morrissette132 A.2d 142.indemnity.”
Sears, we the& do see howRoebuck Co. Norsupra. third-party

can within the rule of Nashuathemselves Iron andplaintiffs bring
Co., 159N.H.Steel v. Worcester & Nashua Railroad 62Company

case,In(1882). that it is that of oneexplicit recovery wrongdoer
another was the of a theon existence inagainst dependent right

former to recover for orpersonal injury damageproperty against
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the latter if the latter could care have theby ordinary prevented
in this is the of a owed theinjury. Implicit requirement duty by

tolatter the former. there was noSince owed Nuroco toduty by
Field,Porter or an element of theessential case isNashua lacking.

Our answer to the thefirst is that motion to dismissquestion
answer,should be In ofview this the issue of insurancegranted.

mootis and its determination has been waived in thatcoverage
event.

Remanded.

All concurred.

Original
No. 7066

Ralph BrewsterIn re

28,November 1975

McManus,A. brief and for Brewster.Anthony by orally, Ralph

Rudman, and G.Warren B. Roger Burlingame,attorney general,
for the Mer-(Mr. orally),assistant attorney general Burlingame

Court.rimack County Superior

Brew-filed in this court by Ralphis aThisPer curiam. petition
in con-denied due ahe wasthat processhe claimsin whichster
that theout of a divorce action andtempt proceeding arising

Canons of Ethics. Weconduct of the court violated the Judicial
record whicheither claim in the before usfind no foundation for


