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Belknap
No. 7090

Development CorporationLocke

v.

Town of Barnstead

28,November 1975

for thebrief and plaintiff.Frederic T. by orally,Greenhalge,

for theA. McManus orally)(Mr. Anthony&McManus Johnson
defendant.

courtLampron, to thethePetition superiorby plaintiffJ.
severalclass Vfor out asunder RSA highways234:28 laying

The se-in Barnstead.located Lakeroads at Locke Colonyexisting
1972,17,to similar datedlectmen failed act on a Januarypetition

of1973). The votersfiled with them RSAunder (Supp.234:1
11, 1972, defeated aat the of MarchBarnstead town meeting

thetoaarticle which would have suchwarrant authorized petition
Theto out these roads petitionselectmen as presenthighways.lay
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the commissionersreferred under RSA towas 234:31 county
1, 1973.took a view and held on andwho May 24hearings June

filed an initial which was toThe commissioners objectedreport
(Keller,town. the Court recommittedthe After a C.J.)hearingby

Theto for furtherthe matter the commissioners findings.
en-athe court andwas judgmentreport approved byamended

in with its recommendations. Defendant’stered accordance excep-
thereto The main issue to betions were reserved and transferred.

indecided is entered the courtwhether the accord-judgment by
withance the of the commissioners in theirrecommendations

that inthe roads asdescribedreports plaintiff’s petition,
amended, be laid out to certain in thecontainedsubject provisos
first itwas entered. We hold that was for thereport properly
reasons stated.hereinafter

out of a in theA or and the roadlimitslaying locating defining
manner of astatute is a methodproperprescribed by creating

1973). This out is notRSA 230:1public highway. laying(Supp.
the a thelimited to creation of road but includes alsonew making

into inroads existence.public already Amoskeaghighways private
335,Manchester, (1945).v. 93 41 917 TheIndustries N.H. A.2d

be a the selectmen of themust undertaken tolayout petitionupon
Bucklin,thetown as contended defendant. Hoban v.correctly by

73, 78, 362, (1936). a was88 N.H. A. 365 Such184 petition
the the be laid out asfiled roads toplaintiff publicby identifying

It was introduced an exhibit in the proceed-as presenthighways.
ing.

selectmen, theto be considered orthe factors thebyAmong
case, theat decision arecommissioners in this in theirarriving

the will im-need for the and burden the highwayhighwaypublic
on the Thetown. Industries v. Manchester supra.Amoskeagpose

in the of thefacts arefollowing encompassed agreement parties
thethe of the commissioners which areand supported byfindings

1,216The Twoevidence. contains lots.plaintiff’s development
inbuilt or are thehundred houses have been processninety-one

of built. children from thisAboutbeing twenty-nine development
thethe town schools. About or ofattend twenty-five twenty-eight

1972,For theowners are residents.year-round year approxi-
$143,729.40 $344,594of the tax of wastotal town gener-mately

or of taxated the Locke about theforty-oneby project percent
revenue. There as to the condi-was testimonyconflicting present

of the or roads in to betions nineteen thetwenty soughtproject
out as The also to thelaid varied as standardstestimonyhighways.
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there-to be met and cost of these roads tothe complybringing
fireofwith. There as to the or the needwas evidence adequacy
theand wellas as school bus andpolice protection transportation,
allneed of Thefor convenience. waivedpublic plaintiffshighways

to the layout.damages pertaining
The commissioners viewed the which mayhighwaysproposed

have vitalfurnished a of the evidence. 101v.part Surry,Tracy
438, 440, 268,N.H. (1958).146 theFurthermoreA.2d 270

resolution of the conflicts in the to beand thetestimony weight
to the for deter-evidence were matters the solegiven presented

mination of the commissioners in the absence of fraud or gross
mistake. is Hence the beId. No fraud mustalleged. judgment
sustained theunless record as a whole we mustconsidering say
that the made a in con-commissioners mistake thegross reaching
clusion that a need or foroccasion the existed.public ways

Manchester, 50, 55, 871,Waisman v. 96 N.H. 69 874 (1949).A.2d
In the need and convenience for thepublic waysbalancing

and the beburdens to on the town the commis-imposed thereby,
sioners on the “[It]the conditionsplaced following plaintiffs.
shall allwith of the Roadscomply requests Secondary Engineer
for the New in accord-of ...DepartmentHampshire Highways

Commissioners,ance with ... before the and the[his] testimony
becost of same Lockeshall borne by Development Corporation;

however, not bethat... shall toprovided, [Locke] required pro-
stated,vide or install surface.” As Lockeasphaltany previously

waived Weall cannot on the record that the commis-saydamages.
sioners could not conclude that there was the or occa-necessity
sion for the out of these Man-See Waisman v.laying highways.

the inchester Thus essential elements the occa-supra. determining
sion for commissionersthese were considered thehighways by

war-and their wasshould be madeconclusion that the layouts
ranted and is as mistakeno appears.upheld gross

Dedication of the the owner ac-roads to use and theirpublic by
ofthe town anotherisceptance way high-by recognized creating

Claremont,1973); N.H.RSA v.230:1 101ways. Perrotto(Supp.
267, (1958). The were to140 576 commissionersA.2d pass

of under andon a for a these roads RSA 234:28petition layout
whento effectin an to courtso stated answer that theinquiry by

that thatwas back. Thetheir initial sent fact also statedtheyreport
theirnot in ourit was an does vitiate“acceptance” opinionalso

does thein out Nor fact thataction these plain-laying highways.
to have theendeavored dedicate andtiffs bypreviously accepted
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town of these roads affect onthe commissioners’part layout peti-
tion to the court under after the selectmenRSAsuperior 234:28
failed to act on to them under RSAplaintiff’s petition 234:1

1973) for a of these(Supp. roads aslayout public highways.

overruled; remanded.exceptionsDefendant’s

Duncan, sit;did not theJ., others concurred.
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