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Strafford
No. 7136

H. Walker v.John

Sons,& &Charles DiPrizio Inc. a.

28,November 1975

Shaines, & (Mr.McEachern and Roberts RobertsMadrigan Sanford
for theorally) plaintiff.

Starr, Peters, (Mr.Dunn Kohls TheodoreWadleigh, Wadleigh
for the defendants.orally)

Griffith, Plaintiff seeks workmen’s benefitscompensationJ.
Sons,thefrom defendant Charles DiPrizio & Inc. The commis-

labor,of he insioner after found that had no jurisdictionhearing,
the to Thematter and the court. Trialplaintiff appealed superior
Court, thefound there was but dismissedJ., jurisdictionDunfey,

there noafter was employer-employee relationshipappeal finding
the tobetween the defendant and Plaintiff’splaintiff. exception

the decree of the trialdismissal was reserved and transferred by
court.
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1972, Sons,In the Inc.,late of Charles DiPriziosummer & en-
Washburn,tered into a written contract with Ivan also named as a

defendant, for the and of fromchopping, yarding hauling logs
Berwick, Maine,the DiPrizio lot in to the DiPrizio lumber mill in

Union, New Washburn was in the businessHampshire. primarily
of timber and had done business with DiPrizio inhauling similar

for several Thelumbering operations years. agreement provided
for to Washburn at the ofrate feetpayment thousand for$30 per

delivered to the lumber mill inlogs Union. The complete respon-
for the andsibility of the withcutting, hauling yarding logs lay

Washburn to be as he should determine. Washburnaccomplished
entered into an oral with the to theagreement plaintiff pay plain-
tiff thousand feet to cut the timber on the DiPrizio$18 lotper
and the at roadside for Washburn to Onpile logs pick up.

6, 1973, theJanuary sustained severe from a fall-plaintiff injuries
tree while on the Berwick lot.ing working

The trial court found that the owned all theplaintiff equipment
to his with Washburn and that twonecessary perform agreement

weeks before the accident he had foranother skidderpurchased
fifteen thousand dollars. The for ofa number hadplaintiff years
been in contract forregularly engaged cutting operations parties
other than Washburn and Washburn did for othertrucking par-
ties besides DiPrizio. Both Washburn and the consideredplaintiff
themselves contractors and filed income tax returnsindependent
as such. Washburn had no but the hired andemployees plaintiff

for sons,paid his to himemployees, assist inusually jobs.cutting
Both Washburn and the understood were toplaintiff they provide
workmen’s insurance for their whilecompensation andemployees
Washburn had no the had been toemployees plaintiff planning
see about insurance to the accident. theWashburn hadprior paid

some ten for theplaintiff thousand dollars lumber cut before ac-
cident, about six hundred dollars a week.averaging

The trial court ruled the of the circum-“considering totality
stances, with the of the wascoupled relationship parties, (plaintiff)
not an of theeither defendant DiPrizio or the defend-employee

Washburn;ant nor thewas defendant Washburn an employee
DiPrizio, rather,of but he as well was a independ-self-employed

ent contractor.”
The submitted forplaintiff requests of fact andfindings rulings

of law that the courtrequests findincluding the defendant Wash-
orburn DiPrizio had the to control theright manner in which the

hisplaintiff contract andperformed that the defendants had the
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neither de-to the The trial court norfire plaintiff. grantedright
were covered in the othernied but thatthese requests theynoted

requests indisposal multipleThe ofof the court. blanketfindings
when sucha- court isthis fashion trial occasionally justifiedby

However, the fail-to ultimate result.not relevant thearerequests
for of fact fundamen-to onure rule findingsspecifically requests

onto the verdict creates unfortunatetal problems appeal.
the to thatthe court findPlaintiff that evidence requiredargues

con-had the toDiPrizio or Washburneither the defendant right
hjs contract andin thethe which performedtrol manner plaintiff

Theto fire thethat defendants had the plaintiffright plaintiff.
aof fact made the court andthe bydoes not dispute findings

were thethe record indicates thatreview of they bysupported
control theno direct evidence of toevidence. There any rightwas

his contract and themanner in which the performedplaintiff
court would not a conclusion thatof fact theby supportfindings

ofto to control on the eitherthe was subject partplaintiff right
in the thedefendant. The that resulted conclusion thatfindings

the were both contractorsand independentplaintiff defendants
that either defendant could ter-would not a conclusionsupport

in accordance with terms of theminate contract iheexcepthis
104,Barton, (1953).v. 98 N.H. 95 118contract. Porter A.2d

Son, 243,Inc., N.H.In v. & 110Hunter R.G. Watkins 265 A.2d
29,Souther, A.(1970),15 we overruled v. 83 N.H. 137McCarthy

with that in order for an(1927), the445 requirementdoing away
exist,to it was for thenecessaryemployer-employee relationship

ofcontrol manner and meansto have the to theemployer right
ex­that theof the work. We notedthe determiningperformance

of an considera­relationship requiredistence employer-employee
certain circumstancesof undertion factorsmultiple although

more than others. Restate­factors would be determinativesome
§ The(Second) (1958).ment of trial court correctly220Agency

on the of the theruled in this case that circumstances”“totality
not of either Washburn or DiPrizio.was anplaintiff employee

to the law ofPlaintiff us abandon common testurges
to “economicand the real-adoptemployee-employer relationship

Larson,See 1A A. The Law of Workmen’s Com-ity” approach.
43.40, substance,(1973).§ In thisunder43.42 theorypensation

heldcontractors are to beotherwise independent employees
lawwithin the of the whenworkmen’s compensationmeaning

their work is of the hazard-part regular manufacturing process,
ous, to of thewith insufficient compensation absorptionpermit
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risk of noand of the riskinjury possibility distributing through
1973)insurance. forRSA this281:4-a (Supp. provides approach

at least in It that be liable for thecontractors shallpart. provides
of ofworkmen’s for their sub-payment compensation employees

contractors and Ordefines contractors as persons organizations
who contract to or to havehave timber cut and removed contract
a of their and recurrent work or done abusinesspart regular by
subcontractor.

The trial court were inde-found that Washburn and Walker
in other Di-pendent contractors their to each andrelationship

Prizio. DiPrizio under the statutecould not be liableAccordingly
to Walker who was not an of Wash-his subcontractoremployee
burn nor was Washburn liable to Walker as the statute imposed

to courtliability of the subcontractor. The trialonly employees
ruled to1973)that RSA did notcorrectly (Supp. apply281:4-a

the Walker,between and DiPrizio.Washburnrelationship

overruled;exceptionsPlaintiff’s
thejudgment for defendants.

All concurred.
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