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to thisfiled”. Hisnot exception“as being timelysiding justice
courtto this Mullavey,transferred byandorder was reserved J.

Inwith.was notrule 69 compliedno thatThere is question
onwaiveddeemed judgmentwereall exceptionsconsequence

inhearingsof theno post-trialthere areSince transcriptsday.
itscourt abusedcourt, trialthat thebe saidit cannotsuperior

tofrom his failure complyrelieftheindiscretion plaintiffdenying
v.Association Cromp­Educationalwith rule Timberlane69. Regional
Broadcast­616, v.ton, Gallo(1975); Century115 N.H. 347 A.2d 612

find­a810, order(1974). The implies780114 N.H. 330 A.2ding,
theandreliefnot the sought,didthat requirejusticeing

is denied.to remandmotionsubsequentplaintiff’s

overruled; thejudgmentexception for defendant.Plaintiff’s
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Robert B. and for the(Mr.S. Auten Auten orally)Buckley Jon
plaintiff.

Work,Michael brief and for the defendant.by orally,J.

The whetherPer curiam. transferred isquestion plain-
tiff’s for extension of time to suit the de-petition bring against
fendant met the of RSA 556:28.requirements

It is that Ernest Miller died on or aboutundisputed April
16, 1973, that defendant was ofletters administrationgranted

19, 1973,the onSullivan Probate Court andby County April
12, 1973,that letter dated notice of a claimby August against

$50,456inthe estate the amount of thewas to defendantgiven
then counsel. There was no further communica-by plaintiff’s

20, 1974,tion between the or their counsel untilparties May
27, 1974,when a writ was served on defendant. On de-May

fendant filed a motion to dismiss on the that suit had notground
been within one next after the of administra-begun year grant

11, 1974,tion as RSA 556:5. Onrequired by September plain-
tiff filed a under which inRSA 556:28petition provides

a whichthat whenever one claim an estatepart having against
law,not been the time limited “hehas within by maypresented

court,to thethe forth allapply superior by petition setting
facts; and if the court shall be of the that andopinion justice

it, that the is not withand claimantequity require chargeable
in not withinhis suit the time limitedculpable neglect bringing

law, it him the amountfor due to him ....”by may give judgment
After at which no sworn was received andtestimonyhearing,

6,made, 1975,no courtrecord the on deniedFebruary
tothe and the De-motion dismiss granted plaintiff’s petition.
of wasfendant’s bill allowed byexceptions Loughlin,J.

ofPlaintiff’s for extension time thatpetition alleges plaintiff
cook,as house-was the deceasedemployed companion,by

1, 1970, onand nurse from akeeper practical September
untilbasisvirtual twenty-four-hours-a-day, seven-days-a-week

16, 1973; that he whoon retained ahis death lawyerApril
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above;sent the notice of to theclaim referred that lawyer
failed to suit within the thetime limit but retired frombring

16, 1974;of law sometime to and thatpractice prior May
after contacted his successorbeing by plaintiff, brought

17, 1974, 20,suit writ dated which was onservedby May May
1974. It then that “is not with cul-alleges plaintiff chargeable

in not suit within the timepable neglect bringing prescribed
law.”by

In a memorandum in of submittedsupport plaintiff’s petition
to the court at the time of but not readhearing probably by

time,the court at that that he has diffi-plaintiff alleges great
in andculty and that he hadspeaking understanding English

been assured his former that allby lawyer necessary steps
were taken to hehis claim and that had no rea-being prosecute
sonable means of otherwise. It further thatknowing alleges
when he learned that his former nowasattorney longer prac-

law, he contacted his whoticing immediately present attorney
took over the former office.lawyer’s

the court not have read the memorandumAlthough may
before we cannot thethat information containedacting, say
therein notwas to his attention. bybrought Representations

incounsel informal without sucha record as washearings
held in this case often furnish the basis for action theby

addition,court. In the could ofcourt take notice the fact
that former had been fromplaintiff’s lawyer suspended prac-

17, 1974,tice on and that thereto there hadMay beenprior
an which inresulted criminalongoing investigation charges

the the occurred afteragainst lawyer. Although suspension
19, 1974,the time limit had on theneverthelessexpired April

court could have found that the events to it af-hadupleading
fected the to function for a substantiallawyer’s ability period.

The thatfact there is no of the elimi-transcript hearing
nates of ofthe the evidence toquestionany sufficiency support
the court’s that was not withplaintiff chargeablefinding

278,Hunt, N.H.v. 110culpable negligence. 266(Bergeron
(1970); TimberlaneA.2d 121 Educational AssociationRegional

616,v. we find(1975)), and115 N.H. 347 A.2d 612Crompton,
no theerrors on face of the record. Pike v. Hart-apparent

473, (1957);100 N.H. 130 Mercer v.540 see Mer-ford, A.2d
199,Bank, (1967).108 745chants National N.H. A.2d230

overruled.Exception


