
682

Merrimack
No. 7331

Hampshireof NewState

v.

DoeJohn

3, 1975December

II,Rudman, and Robert V.Warren B. attorney general, Johnson
Damon, (Mr.attorneyand Edward N.assistant attorney general,

for the State.orally),Johnson

Massachusetts, (Mr.IIRobbins, and Vincent NardiofE.Arthur J.
Doe.for Mr.Robbins orally)

thecontents ofGrimes, whether thein this case isThe issueJ.
were suffi-under oathevidence orallyandaffidavit the presented

bloodwarrant to takeof a searchthe issuancecient to support
head andfrom thehair pubicandsaliva samplessamples,samples,

Keller, who trans-C.J.,A warrant was issuedof Doe. byarea John
of the warrant.to executionferred Doe’s objections prior
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20, 1975, white woman foundOn a wasMay twenty-two-year-old
in The anddead on a bed in her Concord. affidavitapartment

in of the containevidence under warrantoath submitted support
other circumstances the Anfacts and following:among autopsy

was duewas and it was determined that death to stran-performed
man,Doe, to the ona black admitted thatpolicegulation. John

1975,20, he in an in thewas sameMay apartmentliving adjoining
he knewas the victim and that knew her and that she wasbuilding

A the victim in the same toldalone. friend ofliving living building
10, 1975,that the had told her aroundthe affiant victim that May

a.m.,at about come to her and asked her toDoe had2 goapartment
him, no towith that she declined. Affiant has reasonto anda party

tothis distort what was toldbelieve that has reason toanyperson
her. A of the told that thesister victim a officer victim hadpolice

Doe intold her that her he wanted her the nudetold to see and she
of to her.” em-was “afraid a colored next door Fellowguy living

victim them theof the victim told the that the gavepoliceployees
she of a black married to a womanwas afraid man whiteimpression
hernear and who was around her anddoorsalwaysliving hanging

A he ofwindows. who stated was a friend told theDoe’sperson
dead,that a few thebefore victim was found he andpolice days

Doe were the victim come herout of and thatapartmentwatching
Doe remarked “some I’m me a ofto that whiteday going pieceget

Doemeat.” admitted that he had on ofbeen thedrinking night
and told the that he work atleft about a.m.19-20May police 12:45

drivenand was to his where he arrived at aboutapartment 12:50.
He that hesaid woke his wife to tell her he heard the victim herand

a.m.,husband wife stated occurred atDoe’s that this 1:05fighting.
itafter stated that been at 1:30had a.m. She alsopreviously having

she had not sounds ofstated heard any fighting.
rested,on the on which theStains victim’s head onpillow testing,

towere found be A blood. stains on a towel revealedSeminaltype
AB or B blood. Thethat the was a secreter and hadsubject type

1975,21, on the outside windowaffiant on foundMay fingerprints
of the andin front which werevictim’s partlyapartment smudged

thein a which indicated the slid windowhadposition person open.
were of Doe who could notThese found to match the fingerprints

window. Several hairshow his on theexplain gotsuccessfully prints
found,on the victimwere found the sheets of the bed where was

and one on her left hand.and one on her Laboratoryabdomen
All blacktests all to be of othershowed these hairs origin.Negroid

to ofmen in the house consentedliving give samplesapartment
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blood,their hair and saliva.The victim’shusband took a polygraph
thattest a reliable and who determinedgiven by qualified operator

he wife.was truthful when he denied the death of hisbeing causing
The of the around the neck and thevictim’sposition pres-clothing
ence of neck thefresh scratch and abrasion marks on her formed
basis of the that the killer did not have shortaffiant’s opinion

The on werevictim’s husband’s 20Mayfingernails. fingernails
short, Doe’s, later,while werewhich were examined several days

than normal.slightly longer
warrant,Before the the trial heard sworn tes-justiceissuing

ofof the affiant with to the thetimony regard credibility persons
information,in of thenamed the affidavit who had andgiven

whoin of the Police Criminal Laboratory,Statecaptain charge
whotestified as to the and of thecompetency reliability persons

the ofthe various tests and as toperformed importance obtaining
afrom out a or establishDoe to either rule him assamples suspect

ator with the and materials founditemsrelationship consistency
the scene.

warrant,At later the of the thea before issuancehearing justice
evidence from the and from a doctor at theheard same captain

to the in which theNew as mannerHampshire samplesHospital
would be taken and the amount thereof. This revealedtestimony

would no involved in the hair orthat there be salivapain taking
and the blood would be than that forlesssample requiredsamples

The oath thea blood alcohol test. evidence under beforegiven
course,of be considered with thatwarrant was issued may, along

215,Titus,in the affidavit. 107 N.H.contained State v. 220 A.2d
138,Salsman, (1972);N.H. 618(1966);154 v. 290State 112 A.2d

303,Moreau, (1973).764v. 113 N.H. 306State A.2d
be taken at the NewThe warrant that the shallsamplesprovides

taken,to be thatand the quantitiesHospital prescribesHampshire
doctor,oftaken under the a namedthe blood shall be supervision

shall be taken the ofand that the hair and saliva samples by captain
crime It further that Doe shall be detainedthe laboratory. provides

to him to and from thethe time necessary transportonly during
theand not over two hours at hospital.hospital

of claim that the evidence with re-We anybegin by disposing
insufficient to establish the ofto the informers was reliabilityspect

The oftheir information or their eachcredibility. identity person
affidavit,name in the theirinformation was disclosed bygiving

forth,the victim and Doe was set the ofto employmentrelationship
of circumstances which wouldwas and the absencesome anygiven,
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the of motivation to was Theasserted.suggest presence any falsify
affiant and the both testified that believed thecaptain they persons
to be credible and that could find no reason to them.doubtthey

Harris,holdWe that this is sufficient. United v. 403 U.S.See States
573, States,(1971) (Harlan,600 v. United 381J., dissenting); Jaben

Ventresca,(1965);U.S. (1965);United U.S.214 States v. 380 State102
Collins, 449,v. N.H. (1972).112 298 A.2d 742
Doe does not and cannot that theclaim State cannotseriously

take the in if fourth amendmentquestionsamples requirements
are met. This was decided in Schmerber v. 384 U.S. 757California,
(1966). Id.;No fifth amendment are involved. v.State Arse-rights
nault, 109,115 (1975).N.H. 336 Also there is noA.2d 244 question
but that the will be taken in a reasonable manner in thesamples

and the court has that hishospital beprovided attorney may pres-
ent if therefore,he Thewishes. sole is whetherquestion remaining,
the facts and circumstances to the court were sufficientpresented
to its that cause to searchsupport existed. Wefinding probable
hold that were.they

to Doe’s contention in oralContrary cause toprobableargument,
search is not the same as cause to arrest. Probable cause toprobable
arrest where theexists facts and withincircumstances the officer’s

or of which he has informationknowledge reasonably trustworthy
would warrant a man of caution in the belief that theordinary
arrestee has committed or is a crime. Ker v.committing California,

23, (1963).374 U.S. the37 But to search is notright dependent
States, 132,the to arrest. Carroll v. U.S.upon United 158right 267

(1925). Probable cause to search exists if the man of cau-ordinary
tion would be in that what is will be foundjustified believing sought
in the to 162)be searched at(Id. and that what is ifplace sought,

crime,not contraband or orfruits of a will in“aid aimplements
orparticular conviction.”apprehension Warden v. 387 U.S.Hayden,

294, (1967);307 see Search and Seizure in the Court: ShadowsSupreme
Amendment, 664,on the Fourth (1961).U. Chi. L. Rev.28 687 We do

not hold that cause to arrest is but that it isprobable lacking, only
not essential to the issuance of a search warrant.

the and“[Ojnly not a facie of crimi-probability, prima showing,
nal is the standard ofactivity cause.” v. Unitedprobable Spinelli
States, 410, 419 (1969); Ventresca,393 U.S. United v.States 380 U.S.
102, Comeau, 431,(1965);107-09 v. 114State N.H. 590321 A.2d
(1974). The evidence to the intrial this case meetspresented justice
this test.

The evidence before the court established that Doe is a black
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onof the white victim andthat found on theman and hairs body
in thewere of Doe wasthe bed where it was found Negroid origin.

He, there-on of her murder.of her the nightvicinity apartment
fore, thatto the crime. His statementshad the commitopportunity

have with her alsohe wished to see her nude and to sexual relations
aeliminated asfurnished a motive. The victim’s husband has been

ofwere on the window herDoe’s apartmentsuspect. fingerprints
her,that he had been to dateand there was evidence attempting

him, her doorsthat she was of and that he loitered aroundafraid
ofand windows. marks on the face and neckScratch and abrasion

victim, didthe indicate themade culpritwearing apparel,through
Allnot were normal.have short Doe’s nails thanfingernails. longer

other men in the toblack house consentedapartment giveliving
hair,of their blood and saliva.samples

was to the searchWe are of the that this sufficient justifyopinion
to it.conduct Seefor evidence and the limited detention necessary

721, (1969); v.StatesU.S. UnitedDavis v. 394 728Mississippi,
Dionisio, 757v. 384 U.S.(1973);410 1U.S. Schmerber California,

nexus betweenthat there is a sufficient(1966). We are also satisfied
v.crime under Wardenthe evidence and the investigation.sought

at387 U.S. 307.Hayden,

overruled.Exceptions

Kenison, result; the others concurred.concurred in theC.J.,

of Governor and CouncilRequest
No. 7403

Opinion of the Justices

19,December 1975
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The resolution was the Governorfollowing adopted by
15, 1975,and Council on December and filed with the su-

15,oncourt December 1975:preme

“WHEREAS,

2,(I) Part Article 50 of the New Con-Hampshire
Governor,stitution the with theauthorizes ad-

Council,vice of the to call the Court to-General
‘sooner than the time to which it begether may

or if the welfare of theadjourned, prorogued,
same.’;state should therequire

2,(II) Part Article 19 of the New Con-Hampshire
stitution which had read house of‘[T]he repre-

themselves,sentatives shall have topower adjourn
but no than five at a time.’ was amend-longer days
ed in to1966 read house of‘[T]he representa-

themselves.’;tives shall have the topower adjourn

2,(Ill) Part Article of36 the New Con-Hampshire
stitution which had read senate‘[T]he shall have

themselves,to such ad-power adjourn provided
do not exceed five at a time.journment Pro-days

nonetheless,vided that whenever shall sit on thethey
trial of toany impeachment, they may adjourn
such time and as think al-place they may proper
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not on suchthe be assembledlegislaturethough
in 1966 toor at such was amendedtime.’day,

have to‘[T]heread senate shall adjournpower
themselves, on the trialand whenever shall sitthey

to suchof any they may adjournimpeachment,
thinktime and as they may althoughplace proper

or-the be not assembled on such day,legislature
at such place.’;

1971,(IV) In December both theof houses of General
Court stood in to the jointadjournment subject

officers,of theircall and Governorpresiding
Peterson and the Council believed it necessary

call the for the welfareto togetherLegislature
toof the 1966of the State. In amendmentslight

2, of thePart 19 and 36 New Hamp-Articles
Constitution, thetheshire Governor requested

as toanrendertoGeneral opinionAttorney
could callthe and Councilwhether Governor

the legislature together;

8,(V) ruled on DecemberThe GeneralAttorney
1971, the and did havethat CouncilGovernor

to call the General Courtthe togetherpower
State, whenthe welfare ofwhen therequired by

itself, he noted thateach house had butadjourned
unless there would be an oradjournment pro-

Court,of the with itsGeneral agree-rogation
ment, Governor,the with consentadvice andby

Council,of the such of the Generalmeetingany
would a continuation of theCourt be regular

that not be entitledsession so the members would
2,Partdiem underto and mileage paymentsper

15.Article

of the At-(VI) In accordance with that opinion
General, 6, each ofon 1972torney January

and a concurrentthe houses assembled passed
to waita committee uponresolution designating

‘inform him thethe Governor to that Legisla-
the of the ses-... business[had]ture completed

until theto besion and... adjourned[was] ready
December to receiveof and anylast Wednesday
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towishwhich he . . .communication [might]
make.’, which the Governor appearedfollowing

Court,the General followingand prorogued
which called the Gov-a session was byspecial

1,ernor and Council on 1972February
8, 1972;which commenced on February

7, 1975, ad-on(VII) The House of JulyRepresentatives,
(1975call of‘to the the speaker.’journed Jour-

1921);the Housenal of

1975,Senate, 26, the‘to(VIII) The on adjournedJune
(1975 of the Senatecall of the Chair.’ Journal

1046);

Thus, without theboth houses(IX) adjourn-adjourned
with theor the Governorment byprorogation

2,Partof the Council authorized byadvice
Constitution;of the NewArticle 50 Hampshire

that the wel-and Council believe(X) The Governor
of that the Generalfare the State requires

in order to considerCourt be called together
and insur-crisis in medicala hospitalgroup

ance;

of hasof the House(XI) The RepresentativesSpeaker
De-in release dateda pressquestioned,publicly

1975,15, ‘thewhether Governorcember
toif it isrecall the adjourned[can] Legislature

officers.’the call of its presiding

whether as-(XII) The has also anyquestionedSpeaker
at the call of the Gov-of thesembly Legislature

2,Part Article 50underernor and Council
facts,would, ofcontinuationbe aon the existing

session, it isandor athe session specialregular
of the Generalthat suchhis assemblyposition
for ofCourt would be a session purposesspecial

2,under Partdiemand per paymentsmileage
15, At-of theto theArticle opinioncontrary

1971;8,DecemberGeneral datedtorney

theunderstand thatCouncil(XIII) The Governor and
believes thatofPresident the Senate similarly
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theas raised bythere are two questions,genuine
Speaker.

de-of the and its citizens(XIV) the welfare StateSince
Court,attention of the Generalmand the prompt

over thesinceand disagreementapparent
theand Council undertheof Governorpower

circumstances and disagreementpresent
and diem paymentsover mileage perlegislative

in theatbe raised somewill pointundoubtedly
theforuntil settledand willnear future compete

seriouswith thoseall involvedofattention parties
andthe Governorwhichconcerns prompt
intothe Courtto call GeneralCouncil to plan

2, situationArticle 50. Thisunder Partsession
in whicha occasion impor-constitutes solemn

on whichareof law ques-tant questions presented,
ofof the thetions the Supremeguidance Justices

valuable;would be mostCourt

“NOW, THEREFORE, BE IT that theRESOLVED Justices
of tothe Court beSupreme respectfully requested give
their the of law:on important questionsopinion following

2,(1) Did the 1966 amendments to Part Articles
Constitution,of New19 and the36 Hampshire

totheir own terms and aswhich presentedby
deleted the five limitationthe voters daymerely

theon by impli-self-adjournment by Legislature,
from the and Coun-cation remove Governor

2,in Article 50cil the Partpower granted
theto callof the New ConstitutionHampshire

Courtwhen the GeneralLegislature together
if the welfare of thein Statestands adjournment

so requires?

no, Governor,(2) 1 is if theIf the answer to question
Council, call to thewith the advice of the issues a

return to under theseGeneral Court to session
circumstances, the further act of ad-without

theor Governorjournment byprorogation
Council,the will thewith the advice of resulting

session,of the assession be a continuation regular
advised, it aor will bethe General hasAttorney
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2,of Partthesession’ within meaning‘special
Constitution?15 of the NewArticle Hampshire

ofthat the Secretary“AND BE IT FURTHER RESOUVED
reso-of thissix attestedbe directed to transmit copiesState

Court.”of thelution to the Clerk Supreme

The answer was returned:following

To His the Governor and the Honorable Council:Excellency

The of the court theundersigned justices supreme give
answers to the contained in resolu-following questions your

15, 1975,tion on December and filed with on theusadopted
same day.

Your first whetherasks the 1966 amendmentquestion
II, constitution,to arts. 19 and of the36 State which re-part

moved the on oflimitation the thefive-day power legislature
itself,to removed from theadjourn Gov-by implication

ernor and Council the to call the courtpower general
when it stands in if the welfare of thetogether adjournment

State so Our answer to this is “No.”requires. question
II,Part article 50 reads as follows: “The withgovernor,

council,advice of shall have full and inpower authority,
court,the recess of the to the samegeneral prorogue

time,from time to not in one re-exceeding ninety days, any
court; court,cess of said and the of said tosessionsduring

or it to time the two houses de-adjourn prorogue any may
sire, and to call it sooner than the time to which ittogether

be or if the welfare of themay adjourned, Stateprorogued,
should the same.”require

the house theand senate to them-Giving adjournpower
selves is not inconsistent with the of the Governor andpower

II,Council under article 50 to call thepart courtgeneral
“if the welfare of the state should thetogether require

same”. in the ortexts to theNothing descriptions presented
voters in 1966 in that the of thesuggested any way adoption

II,toamendments articles 19 and would36part “by impli-
cation remove from the Governor and Council the power

2,in Part Article 50.” The toamendments articlesgranted
495,19 and 36 have no such effect. Gerber v. 107 N.H.King,

(1967). “In this state the climate for re-225 A.2d 620
is and thepeal by implication frosty inhospitable.” Opinion of



692

325, 328, 255, (1966).107 A.2d 257N.H. 221Justices,
of“The CourtThe house and senate are Generalstyled

Const, II, theart. When houseNew N.H. 3.Hampshire.” pt.
to the of theirand senate call pre-are subjectadjourned

officers, is since thethe court adjournedsiding general
houseterm court” is the the and“general style givensimply

The with advice ofsenate. to the Governorpower given
in “to whenCouncil article 50 call it exists thetogether”

forhouse and are not whatever reason.senate assembled
Each house in at the call of itsadjournmentbeing presiding
officers, assembled, the withare not and ad-Governorthey

“ifvice of Council call the courtmay general together
welfare it.”the of the state should require

Your If the with the advicesecond asks: Governorquestion
call court underof Council should the togethergeneral

II, orarticle without the further act of pro-50part adjournment
Council, the result-of willthe with the adviceGovernorbyrogation

of thesession be or a continuation regulara sessioning special
II, is thatof article 15? Our answersession within the meaning part

ofwithin parta session would be a session the meaningsuch special
II, article 15.

eachThe effect of the 1966 amendments was to housegive
limitation,the to itself without furnish-therebyright adjourn

a method of of the court inde-adjournmenting general
II,of inand addition to articlependent the method supplied by part

664,50. See In re the 303 Mass. N.E.2d 261Opinion Justices, 22of
(1939). Both the house of have ad-and the senaterepresentatives

36,II, andjourned themselves under of 19articlesauthority part
to the No suchrespectively, call of their officers.subject presiding

call has been issued.
If the with call theGovernor advice of Council should

than the to which itcourt sooner timegeneral “together
II, of50),be in this case the call theirart. atadjourned”may (pt.

officers, such a would a ses-session bepresiding “special
II, whichwithin of article 15 expresslysion” the meaning part

session.of aone of two methodsthis as calling specialrecognizes

R.Frank Kenison
I.Laurence Duncan
LampronEdward J.

William A. Grimes
Robert F. Griffith
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Thomson,Governor Meldrim and the ExecutiveJr.,
Hersom, Yeaton,Councilors E. H. Leon G.Lyle Hayes,James

Streeter,Louis and A.D’Allesandro Bernard War-Jr., by
Rudman, Souter,ren B. David H.general,attorney deputy

and GeneralAssistant Thomasattorney general, Attorneys
Rath,D. Richard Wiebusch and E. Mor-V. Attorney James

ris, filed memorandum of law.
senate,theAlf E. of filed memorandumJacobson, president

of law.
Roberts, of ofB. the house repre-George Jr., speaker

sentatives, LaFontaine, ofmemorandumR. filedMichael Esq.,by
law.

Griffin,French, leader, L.Marshall Ruth ma-majority
Currier, leader,R. assistantjority whip, majorityPhilip

leader,Elaine T. Richard P.assistantLyons, majority
Brouillard, Greene,Elizabeth A. as-assistant majority whip,

Chase, chairman,sistant C.Russellmajority whip, majority
committee, filedcaucus memorandum of law.

C. filed ofNewell memorandum law.Henry
Dan O’Connell filed memorandum of law.

Addendum

After our in this matter wasadvisory opinion returned on De­
19, 1975,cember the afiledattorney general for re­petition

consideration and of theclarification It was stated atopinion. oral
that theargument was notattorney general the Gov­representing

ernor and Council or at their The inacting request. effectpetition
seeks on withadvisory opinions questions to matters notrespect
before the Governor and Council and on which have notthey

an We notsought opinion. to such amay properly respond request.
474,the 93 N.H. 37Opinion (1944);Justices, A.2d 478 Opinionof of

537,the 98 N.H.Justices, 104 (1954).A.2d 208
however,The advisory is modified toopinion, eliminateonly

not to the answerslanguage necessary returned out inby striking
the first sentence in the next to the last the wordsparagraph

a method of“thereby of thefurnishing adjournment General
Court of and in addition to theindependent method supplied by

II, art. 50.”pt.

Frank R. Kenison
I.Laurence Duncan
LampronEdward J.

A.William Grimes
F.Robert Griffith
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25, 1976February

Souter,Rudman,Warren B. David H. deputyattorney general,
Wiebusch, Funk, andand V. W.attorney Richardgeneral, John

Morris,E. assistant attorneys general.James
Roberts, the ofB. of houseJr., representatives,George speaker

LaFontaine, offiled memorandum law.Michael R.by Esq.,
C. Newell filed memorandum of law.Henry

Dan O’Connell filed memorandum of law.

Belknap
6714No.

HampshireNewofState

v.

ShippeeE.Yvonne

31, 1975December

Damon,Edward N.Rudman, andgeneral,B. attorneyWarren
brief, the State.forbyattorney,

brief, theforand P.Wescott, byWestergren,Dyer GaryMillham
defendant.

thiswhetherus isbeforeThe only questionPer curiam.
toof evidencefor lackhave been dismissedshouldindictment

1967,(Laws590-AT-3RSAwas underindictmentit. Thesupport


