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awardto a1975) so as change compensationnotis appliedbeing
tothe statute is appliedRather beingto its enactment.made prior

ret-would beonlyThe statuteits enactment.afteracts occurring
toto refusala acceptbeenif it had appliedinroactive operation

date.to its effectiveoccurredwhichrehabilitation priorvocational
RSAof labor correctly appliedthewe thatfind departmentSince

to whetherthe asreach issue1975), need notwe-b281:21 (Supp.
ofthethe due toissue lapsefromwas raisingthe barredplaintiff

limitation.ofthe periodapplicable

overruled.Exceptions

Duncan, sit; concurred.the othersdid notJ.,
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Sanders, McDermott & (Mr.Kearns Peter F. Kearns for theorally)
plaintiffs.

McLane, Greene & Brown and (Mr.Bruce W.Graf, Felmly Felmly
for the defendant.orally)

Duncan, The Remillard and Paulineplaintiffs RaymondJ.
Remillard suit the defendant New Tele-brought against England

forphone andCompany injuriespersonal consequential damage
13,out of an automobilearising accident which occurred on March

Morris,1970. Trial before in a for theby resulted verdictjury J.,
$15,000Pauline Remillard in the sumplaintiff of for personal

and for theinjuries, Remillard in the ofsumplaintiff Raymond
$5,000 for from his and for ofexpenses wife’s lossarising injuries
consortium.

the of trial the tocourse the defendant theDuring excepted
exclusion from evidence of two automobile tires purchased by
defendant’s as tires from the rear of therepresentatives wheels

on thecar of the Theaccident. defendant also ex-plaintiffs’ day
to to tocertain the of its mo-instructions and denialcepted jury

tions to set aside the as of lawverdict excessive. The questions
these were andreserved transferredpresented by exceptions by

Morris, J.
The accident occurred when the vehicleplaintiffs’ byoperated

Mrs. Remillard went out of control and a tree as wasstruck she
that,east on Route in There was evidence adriving Derry.102

oftruck was east the of a hilltelephone company repair parked top
in such of Routea to laneas block the eastboundposition partially

tonotCertain was visible102. witnesses testified that the truck
Mrs.of hill.crest thevehicles until reached theoncoming they

hill sawof the sheRemillard testified that as reached the crestshe
truck,the to then control of the vehicle.swerved avoid it and lost
result, hill,As a failed toshe a curve at the foot of the leftnegotiate

road,the and struck a tree.
The accident occurred in rnidafternoon Mrs. wasas Remillard

children,to herhome Chester with three none whomofreturning
were It was her to childrendrive the to school ininjured. practice
the and to them back in the afternoon. wasShemorning bring

from school when the accidentreturning happened.
There was evidence that had “Mena lineman acompany placed

truck;in the theof defendant’s that he hadWorking” sign vicinity
thebeen that to move into a farther westrequested day sign point
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It be foundcouldtraffic earlierorder to eastbound warning.give
road in thetravelled theRemillard had morningthat when Mrs.

the same location.truck had been inthe
thethe orThe defendant “to court’s granting givingexcepted

thethe doctrine”with to groundrespect uponcharge emergency
doctrine,is the actionthat the “net result of it as instinctivecharged

case, noof thereis to the facts thiswhich not beingapplicable
ac-time to instinctiveevidence of a short as requiresufficiently

to the evi-In the defendanttion”. of its exception, pointssupport
hill when abe over the crest of thedence that the truck could seen

theat whichdistance of feet and that at the378 away, plain-speed
inhad than secondstiff testified she she morewas travelling, eight

to thewhich take action before truck.saving reaching
truck,The that swerved to avoid the thattestified sheplaintiff

into thereafterwhen her vehicle went a and thatshe did so spin,
as she downwas unable to whatshe proceededsayjust happened

hill, “it all sothe fast”.happened
thatare in the toThe instructionsapparently agreementparties

intended, considered,and tonot should not be relatewerethe jury
doctrine, which in fact theaction did notto the instinctive charge

toname. That doctrine relieve the actor ofmention operatesby
actions when no fault of his own anfor his throughresponsibility
no time so he“leaves for that must actthought,emergency

47,State, 42, 454,v. 110 N.H. 458... ."Allen 260 A.2dinstinctively
444, 446-47, 702,190 A.(1969); v. 88 N.H.seeKardasinski Koford,

or(1937). It that decisions made instinct reflex'703 byrecognizes
be to be where time is allowed foraction cannot said imprudent

210, 217, 176,Railroad,more. v. 83 N.H. 140 A.Collettenothing
(1928).181

the erred ruleThe defendant that court in thestatingargues
to in an toldwith action because the wasjuryrespect emergency,

if it wasthat found that there more than one course of action open
and she theto the “it that took course ...plaintiff happened wrong

for the Thecannot be held liable course”.she instruc-taking wrong
erroneous, the wouldwas since neverthelesstion obviously plaintiff

a to care in the and theremain under exercise emergency,duty
herto be considered inwas a circumstance judgingonlyemergency

33,Prosser, §LawThe of Torts atconduct. Allen v. W.State supra;
(1971). The was followed a further instruction:instruction by168

ofmade courses relative is“A choice betweenerroneously safety
where the time insufficient for delib-isnot necessarily negligence,

action”.erate
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inAs counsel out his this instructionpointed taking exception,
doctrine,of whichhad overtones the action on the evi-instinctive

dence “notwas theinapplicable. Arguably expression necessarily
a choicethat could nevertheless beimpliednegligence” wrong

found but as it did without further elaborationnegligent; coming
followedand an instruction that and of itselfin is notby “skidding

ofevidence the that a choice ofnegligence”, implication wrong
conduct in an could be was to beemergency negligent unlikely

the to cure of theand less the error instruc-bygrasped jury likely
tion on emergency.

itSince that the of the have con­appears chargelanguage “may
to the an erroneous of the law” therejurors mustveyed conception

be a new trial and the defendant’s is sustained. West v.exception
Railroad, 533, 768,522, State,N.H. (1925);81 A. 773 Davis v.129

321, Provost, 263,(1947);94 N.H. 114Poulin N.H.52 793 v.A.2d
264, 296, (1974).319 A.2d 297

The defendant to the exclusion evidence offrom twoexcepted
from thetires rear of the wereRemillard vehicle which obtained by

the defendant from a more than a month after thesalvage yard
retrial,accident. Since the itissue arise is consideredmay atupon

this time. It that of the vehicle had atappeared ownership changed
obtained,twiceleast the andbefore the tires wereduring period

that the vehicle the tires were inwas The thatinoperable. testimony
13,condition on March In1970 was thegood absence ofdisputed.

evidence that the offered intires evidence were the same tires on
the vehicle when the accident occurred were exc­they properly

in the Tetreault, 82,luded trial court’s discretion. Parent 109 N.H.v.
(1968); Burns84, 67, 178,Bombard,242 A.2d v. Vt.128 260 A.2d68

(1969).219
a newSince trial is the todefendant’s denialrequired, exception

of its motion to set theaside verdicts as excessive need not be
considered.

in new trial.sustainedexceptions part;Defendant’s

Kenison, sit;did not theC.J., others concurred.


