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Rockingham
No. 7301

McDonnell & a.E.Thomas

v.

Derry &of a.Town

21, 1976January

Sheehan, & and E. andF.Bass GreenPhinney, TupperHigginsJames
for the(Mr.Kinder orally) plaintiffs.Higgins

for the(Mr.Cf?Leslie Lewis defendants.Soule F. Soule orally)

Duncan, voters,The and in the townasplaintiffs taxpayersJ.
of relief the townseek anddeclaratory injunctiveDerry, against
(RSA 491:22) the result of votes takenand its selectmen as certain

theat the 1975 annual town All of law raisedquestions bymeeting.
were reserved and transferred without ruling by Douglas,petition

ofan statement facts.J., upon agreed
town which wasPrior to the 1975 annual subjectDerry meeting

1975), toto theRSA seasonably39:2-a (Supp. plaintiffs presented
(RSAto in the warrantthe selectmen a insert 39:3 (Supp.petition

“Do of1975)) (Article 10)the favor aarticles: you ceilingfollowing
$15,000 on townannum and official’seach every salary?”;per

that allwill vote to12) “To see if the Town(Article requireMeeting
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and shallTown Officers Commissions operateDerry Departments,
item as voted at thewithin of linelimits appro-budgets, precisely

further,and, that there shall be notown or meetings;priate public
cause,linedeviation from these item for andexceptbudgets, good

Committee,theafter Town anfollowingonly by Budgetapproval
or other action thereon.”advertised takehearing, anypublic

of was on theEach the aforementioned articles “officialplaced
4,for the on March 1975. RSAballot” consideration votersby See

YES,of1975). The vote in favor Article 10 was39:2-a (Supp.
YES,NO, 2,380;1,494; 1,369. vote ArticleThe in favor of was12

NO, 579.
15,Thereafter, 1975,March at the second of the townon session

session, Article“deliberative” wasthe so-called 20meeting,
asread follows:articleThisadopted.

“To such of asvote to raise and sums moneyappropriate
of forbe for the maintenance themay necessary poor,

Town Roadout andlaying repairing highways, including
Town Aid PlanAid A and RoadPlan apportionment

B, forfor and repairing bridges,apportionment building
Court,for the District for hyd-Derrypolice department,

offi-rant and electric for salaries of Townservice lights,
cials, Health, Townof for the offor the Board expense

libraries,for of the for State andsupportbuildings,
taxes, tofor aid the Nurses Associa-County VisitingDerry

Clinic,tion, Salem Mental Health for re-for the Greater
associations, for in thethe Federalgional governments

service, and for allcontrol of insect for ambulancepests,
Town, votein said andnecessary arising anycharges pass

thereto.”relating

line itemPursuant to the voted aArticle deliberative20 meeting
of certain town of-with the salariesbudget, governingprovisions

the town the townThe salaries officers and manager,employees.
director, the road wereandthe recreation specifi-agentengineer,

at thein the details” considered meeting.included “budgetcally
$15,000. of thein of The salariesof was excessEach these salaries

were likewisechief of the “waste waterand superintendent”police
in the$15,000 itemsin not stated asexcess of although separate

to the annualand reference report.not determinable bybudget
31, 1974for the December wasThe annual endingreport year

25, 1975,to on or seven daysavailable about Februaryresidents
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included theto the first session of the town It war-prior meeting.
rant for the town and and1975 the 1975 budget “budgetmeeting,
details”, an breakdown ofitem-by-item anticipated expenditures
for the The warrant contained a that theyear. preamble indicating
1975 town inwould be held in two sessions accordancemeeting

1975),with RSA the first for on thesession39:2-a (Supp. voting
ballot”, of“official and the second session for consideration all

other business.
17, 1975,order of the selectmen dated March the salaries ofBy

the town officials are in accordance with the schedulebeing paid
order,at the March deliberative session. that20adopted Following

the this action.plaintiffs brought
1975)RSA authorizes a bifurcated town39:2-a (Supp. meeting,

the ostensible of which is to for the election ofpurpose provide
town officials ballot and similar otherby questionsvoting upon

to be inserted in of thesaid official ballot” advance“required upon
deliberative town The to chooseselectmen are authorizedmeeting.

session,another for the second “for the transaction of all other-day
town business.” The statute that “no businessspecifically provides
other than the election of town elected an official ballotofficers by
and other action to be inserted on said official ballot shallrequired

Thus,be taken at the first session” of the town unlessup meeting.
the ofmatter article is law to on thesubject any required by appear
official ballot consideration of that to for theis be reservedsubject,
deliberative The tosession. to this action as theparties disagree

of the statutes to the action taken at the townapplication Derry
meeting.

The centers around the in the statutedispute whichprovision
the offirst session the town fromprohibits meeting considering

not tomatters be inserted” on the official“required ballot. Com-
ments from the senate floor of the bill whichpreceding passage

1975)became RSA indicate that this39:2-a (Supp refersprovision
to whichthose matters are committed to thestatutespecifically by

official ballot. Comments of Senator Jacobson,See 317N.H.S.Jour.
31:17-a, 37:15,(1969). 1975), :17,also RSASee 31:63-c'(Supp.

40-A:2, 1975), 1975),60:38 156-A:l-a72:44(Supp. (Supp. (Supp.
1975). It is not claimed that the whichfiscal matters to Articles 10
and relate are tostatute be on therequired12 officialby placed
ballot. The out that other articles contained in theplaintiffs point
1975 official wereballot not statuteDerry specifically required by

Nevertheless,to be included therein. ifthat the select-they argue
men an item on the official ballot it is a forplace proper subject



6

tonot be thus submitted.consideration requiredalthough
,athe town ca-overlooks thatThis principleargument meeting,

orbit,within its reconsider aof validlyacting freely legal maypable
Hoar,acted. 85matter which it has v. N.H.SeeFrostalreadyupon

442, (1932); §A. 51 E.160 4 McQuillin, CorporationsMunicipal
more, the13.48, town(1968). What is accom-at 566 meeting may

Goodwin,motion to reconsider.formal Hill v.without a Seethisplish
442,441, Hoar, 160448 N.H. A. 51(1876);56 N.H. Frost v. 85

571,569,Board,(1932); v. N.H. 162Lamb Danville School A.2d102
614, 251,Allen, (1925);Me. E.(1960); A.616 v. 127 722Bullard 124
McQuillin supra.

on at least two occa-The statement of facts indicates thatagreed
4 vote the News ran articlesthe March ballotsions Derryfollowing

that the limit contained in Article 10 comesalary mightindicating
for reconsideration at the later session. v. TimberlaneSeeup Byron

218,449, 456, (1973).Dist., N.H.113 309 A.2d 222SchoolRegional
The of the session of the town showminutes deliberative meeting

Article 10 andthat the voters were aware of the conflict between
of theitems contained in the since discussionsome budget open

conflict of on March 15.a thepart meetingpossible occupied good
onof the voters Marchthis a majority presentAgainst background,

$15,000.in “‘[A]llto authorize excess of15 voted salaries public
to takena the session reconsider actionbodies have byright during

that is to beand it is the final resultthem as think onlythey proper
the v. Schoolas done.”’ TimberlaneByron Regionalregarded thing

Furthermore,218,453,449,Dist., (1973).N.H.113 309 A.2d 221
March 4thto both thethe construed“session” bemay encompass

and the March 15th Id.meetings.
The fact that fewer voters at the deliberative sessionparticipated

not, itself, thevoted on will of invalidate subsequentthan Article 10
could know thatthe votersvote. Information was availablewhereby

to reconsideration.Article 10 would bethe subjecteddisputed
in the vote onand“Their at the meeting participationpresence

in-of actionmatters was best meansthese their against”insuring
Bd., 113 N.H.with v.consistent Article 10.Board Selectmen Schoolof

598, 603, 124, a(1973). a voteMoreover311 indicatingA.2d 127
$15,000 not to be construedlimit wasfor a necessarilypreference

to all cases.a limitationas mandatory applicable
areballot neces-votes taken officialis not to that allThis bysay

of notmatter the vote is required byvoid where the subjectsarily
on theonce voted bythe ballot. Mattersto be included onstatute

reconsideration.valid form ofsomevoters should be final absent
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72, 76, 369,Davis, (1904);59 A.See v. 73 N.H.New London 372
713, 713,711, (1974).114 N.H. 715the 327 A.2dOpinion Justices,of

(Hillthe desired resultA de facto reconsideration may accomplish
Board,Goodwin, (1876);N.H. 441v. 56 v. Danville School 102Lamb

569, has in-(I960))N.H. 614 reconsideration162 A.2d provided
However,common matters re-notions of fair notice.corporated

would not bestatute to be on the official ballotquired by placed
of the statute couldreconsideration since otherwiseproper subjects

be of motion to reconsider. In themeans aeffectively bypassed by
case before ofus Article of the warrant fair notice20 gave possible
conflict with the advanced Article 10. We conclude thatproposal by
the reconsideration which took in thethis case by votingplace

theunder Article of the warrant valid and iswas20 binding upon
town and its officers.

that Article isThe also seek a 12plaintiffs declaratory judgment
invalid and on all and town officials Derry.binding departments

withThe defendants that Article is inconsistent RSA 32:1012urge
thatand of the:10-a Law. RSA 32:10 providesMunicipal Budget

fromthe of balanceboard selectmen transfer anmay unexpended
toone to another. The Article 12appropriation disputed purports

therestrict of or officer tothe spending any municipal agency
cause”,amounts stated in the line foritem “except goodbudget,

and then committeewith the of the followingonly approval budget
a public hearing.

12,Since the action of the under Articlevoters requiringby
adver-cause” and of the committee after an“good approval budget

tised the line itemin order to deviate frompublic budget,hearing
is of unex-inconsistent with the statute which authorizes transfer

the Article(RSA 32:10),funds selectmen the vote underpended by
545, (1960);is invalid. N.H. 61312 State v. A.2d102 162Jenkins,

33,Durham, (1968).Cutter 109 N.H.v. 216241 A.2d

Remanded.

All concurred.


