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Strafford
No. 6805

Ap’t v.Sylvain,Charles H.

Henderson,S. ExecutrixPriscilla
Ap’eeSylvain,of will of Eudorethe J.

31, 1976January

brief, se.H.Charles bySylvain, pro

Findell, brief)(Mr.Marsh Marsh forand Richard P. byGeorge Jr.
the defendant.

H.(1974) Charlesunder RSA 567:1Per bycuriam. Appeal
father, Eudorewill hisof the offrom the allowanceSylvain J.

24,denied on Marchof The waslate Rochester.Sylvain, appeal
1973, Morris, that theThe claimsbeforeafter plaintiffhearing J.

influence,to unduewastestator was of unsound mind and subject
court, will herein-certain of the asand he toalso rulingsexcepted

Morris,andafter transferredReserved byappear. J.
court erredwhether theThe which we consider isfirst question

RSAain the to be “heard beforemotion jury”.plaintiff’sdenying
the was(1974). We hold court’s denial567:11 proper.

whichlimit withina timeOur do notstatutes provide specific
7, theunderCourt Rulebe made.such a motion must Superior

Actions”, “[a]in that desiringofhead of part party“Entry provides
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shall, the the timeif writ attrial so indicatea plaintiff, uponby jury
with thisto a in accordanceof .... Failure trialentry request jury

R. 7rule shall a waiver thereof.” RSA (Supp.constitute 491:App.
the1975); 491:10. Probate are entered uponsee RSA appeals

201, ofthe head “Rulesdocket. Court Rule underequity Superior
in “The fore-inthe Practicefor Equity”, part:Regulating provides

thewith shall alsorules regulate practicenecessary changesgoing
R.in far asso RSA 201491:App. (Supp.equity applicable....”

1975).
willthe inThe record discloses that the court allowedprobate

24, 1972, fromon thesolemn form and plaintiff’s appealJanuary
1972,23, inand entered thethis order was taken on February

5,court on fifteen months1972.superior April Approximately
1973,21,after the was taken on filedcounselplaintiff’sappeal May

a motion in court a trial. RSA 567:11superior juryrequesting
(1974). receivedRSA 491:14. This motion wasSee also by

22, 1973, of thedefendant’s counsel on theMay morning day
court, thetrial the and deniedfor was byassigned by superior

court on The to trial in isthat date. jury probate appealsright by
Gosselin,than 94 N.H.rather constitutional. v.statutory Gauthier

496, us,(1947).56 On the record we cannot that13 before sayA.2d
the ofcourt’s denial of the motion was an abuse its discre-superior
tion.

The also to the of defendant’sallowance theplaintiff excepted
counsel’s on thecross-examination as to whetherquery plaintiff
had borrowed from his father. The contestant ad-money plaintiff

’50’s”,mitted that he borrowed in the and thatmoney, “probably
father himhis “sent” in The was1969.money question obviously

relevant onas the which existed between thebearing relationship
two and toalso discredit the v.Noeltestimony.plaintiff’s Lapointe,

162, (1933).86 N.H. A.164 769 It well that theis established
Railroad,matter of remoteness for the trialwas court. 96Manseau v.

7, 12, 613, (1949).N.H. 69 617A.2d
The that the evidence insufficient toplaintiff wasfinally argues

the trial conclusion. tocourt’s The witnessessupport only appear
will,were the three witnesses to the the sister of the andplaintiff,

the himself. All the testified that the tes-plaintiff except plaintiff
mind, will,tator was of sound a that noto make andcompetent

undue influence It is in such thatsituationsappeared. elementary
the facts conflicts toand in evidence for the re-were trial judge

417,412,solve. Hardware Mut. Cas. Co. v. 106 N.H. 213Hopkins,
692, Simoneau,(1965);696 113 N.H.A.2d Merchants Mut. v.Ins. Co.
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571,604, 608, of the trans-(1973). An examination573312 A.2d
trial conclusion.the court’sand exhibits fully supportscript

dismissed; on the decree.judgmentAppeal
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