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Nourie, Sundeen, &Wig B. Pletcher andgin, W.Pingree Bigg, Larry
(Mr. Pletcher for theWright Danenbarger orally) plaintiff.

Snierson, (Mr.Chandler & P. Chandler forCopithorne orally)John
the defendants.

Griffith, This is a bill in the Lakeequity brought by SargentJ.
Association, an of residential landowners in aincorporated group
Belmont, New Plaintiff toHampshire development. sought compel

defendants,the insuccessors interest to the tooriginal developers,
dam, lot,the Lake ato it beach certainSargent onconvey property

the ofand to cost certainthe lake to the dam.pay repairs As a
result of a and before a (CharlesMasterstipulation Gal-hearing

a decree was entered the Trial Courtlagher, Esq.) by J.)(Loughlin,
of the dam and certain of the contestedordering conveyance prop-

erties to the This decree has been with theplaintiff. complied by
defendants. The master refused to order defendants to thepay
cost of the dam or to certain beach Therepairing convey property.

of the on twoexceptions these issues wereplaintiff reserved and
transferred by Loughlin, J.

The Association,Lake under the ofSargent laws Neworganized
1970,in ofHampshire includes asAugust members offorty-five

the to familiesapproximately fifty-five lots in thesixty owning
Lake In the lateSargent andDevelopment. 1950’s 1960’searly

and Ida theGeorge owners of theCurley, original development,
lots deeds most of whichconveyed contained theby lan-following

guage:

“The Grantors further to the Grantees the toconvey right
become members of an association to be theformed by

to which association thegrantors, will thegrantors convey
dam said Lake.”controlling Sargent

Defendants title to the remainder of theacquired development
in 1966 all a restrictionby conveyances containing theyproviding
were roads,to the beaches,of“subject others in the lake andrights
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dam in said remains toas No astheydevelopment appear.” dispute
the of the to the dam which now beenhasright plaintiff conveyed
to it. In issue here is the claim of the that defendants areplaintiff
liable for incurred in the costdam. wasexpenses Repairrepairing

$25,000,estimated at we informed counselbut have since been by
that it have been less. The master found andmay substantially
ruled that he was “unaware of rule of that wouldlawany require
the to theirdefendants undertake this and finds that pro-expense

on land notfits sales are so as to them to thelarge require repair
dam on equitable principles.”

It that the dam is about one hundred old. Theappears years
master for that the dam fell intogranted plaintiff’s request finding
its state of while under the of defend-present disrepair ownership

interests,ant Arnold Dane and his the words “as to theadding
of theseriousness condition.”

While the deeds from to lot owners thatoriginal Curley provide
the would form the wouldassociation that the dam be“grantors”

to, no such was the defend­conveyed requirement imposed upon
ants their deed. Instead defendants were to toby required convey
the association “if and when formed”. The intent of bothapparent
the covenant in his deeds and theoriginal by Curley subsequent
condition in the deed to the defendants was to transfer the dam
and its maintenance to those who benefited from its existence. In
the absence of such we thatare not to aprovisions sayprepared

who sold lots on a man-made lake could not be helddeveloper
for ofmaintenance a dam he retained.responsible v.See Taggart

473, State,(1910);75 N.H. A.76 87 N.H.123 Whitcher v.Jaffrey, cf.
405, (1935).181 A. 549

The dam has a value to the lot owners as a means ofpositive
the lake but had a to thevalue defendantscontrolling negative

after the werelots sold. The transfer of to an associationownership
of owners would divide the cost of maintenance those bene-among

See, Alexander,from the dam. Dam v.fiting Corporatione.g., Sunapee
397,87 N.H. 181 (1935).A. The ofissue whether the defend-120

ants can be with the costs of the dam turns on whatcharged repair
if the defendants owed theduty before theany plaintiff plaintiff

came into existence.
The thethat defendants areplaintiff liable as a lifeargues

tenant would be to a remainderman for waste.permissive “[A]ny
or ofacts omissions the life whichtenant are to theprejudicial

remainder interest constitute waste. It is waste not to make needed
and maintain the v.repairs property.” 88Hanley N.H.Wadleigh,
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505,174, of the177, (1936). theHowever relationship186 A. 507
to that of a life tenant tois notto thedefendants analogousplaintiff

took title in 1966 didWhen the defendants theya remainderman.
createnot the to the association but tookassume subjectagreement

the dam to “if and when”to to an association itan conveyobligation
1966 on wasof the association fromwas formed. The organization

chose tothe lot owners. Wheneverwithin the discretion of they
association, of the damentitled tocreate the it became conveyance

The of de-of its maintenance.with the concurrent burden years
toof the dam was thus subjectfendants’ retention plaintiff’s

discretion.organizer’s
1970, no ex-in remaindermanUntil the was organizedplaintiff

a feeto title to the dam and the defendantsisted take possessed
of a futureIt well settled that the ownerdefeasible. issimple

inin an estate feeinterest fee only bysimple precededcontingent
from the owner of thecannot recoverdefeasiblesimple damages

futurefor the value of the in-estate conductpresent decreasing
future. ofterest as the interest continues to be Restatementas long

§(1936);§ 1 American of 4.104194 Law Property (A.J.Property
Powell,1952); (1974);§Real 646Casner ed. 5 R. LandersProperty

206, Annot.,Landers, (1912);151 144 A.L.R.v. 151 S.W. 386Ky.
769, (1943).774-79

It the is to be forfollows that entitled reimbursed onlyplaintiff
from theof be found to have resultedsuch as mayrepairexpenses
after thefailure to reasonable maintenancedefendants’ perform

one, i.e., aftertime when the interest became a presentplaintiff’s
the on theassociation was formed and made a demand defendants

the de-for of the dam. betweenconveyance During any period
defendants, to avoidmand the theand the dutyconveyance by

tenant,it to a lifeto the defendants as doeswaste appliespermissive
the and saleafter the ofa vendor in purchasesigningpossession

in 51 Am.a 2dand possession.agreement, mortgagor Jur. Life
(1970);§ 77 Am. VendorandTenants and Remaindermen 259 2dJur.

(b) (1968); The Liabil-(1975);357 RSA 477:29 Vendor’sPurchaser see
Waste, (1935);L.48 Harv. Rev. v.Permissive 821 Rappaportityfor

401,175, 177,Savitz, (1966).403Super.Pa. 220 A.2d208
on cover the fromThe of the master issuethis periodfindings

15,to of his which 1973.1966 the date wasreport accepted January
for a determination ofthe case must be remandedAccordingly,

thethe wereof the to dam necessitated bywhether any repairs
to reasonable andfailure of the defendants ordinaryperform

demand forbetweenmaintenance theduring period plaintiff’s



23

were soIf it thatand the conveyance. appears repairsconveyance
theto reimbursecourt defendantsthe maynecessitated require

for their cost.plaintiff
that the re-erred in notthat the masterPlaintiff claims ruling

lot known asof area another shore frontthe beach andmainder
the The masterbe tothe Dock Road Area plaintiff.conveyed

for the defendantsWhitten acted as bothfound that Leon agent
hethatin title in the sale of lots andtheir repre-and predecessors

thewould toto that these areas be conveyedsented purchasers
plaintiff.

in toThe master that the the deedsruled language referring
was to the of Whitten andthese areas oralcontrary representations

noThe in the containedbarred deedsclaim.plaintiff’s language
to the butto these areas granteesplaintiff gaveagreement convey

inthe to use areas common with The dam andthese others.right
in toother land now were included conveyconveyed agreements

in The thecontained the deeds. master ruled that land-correctly
owners had the to use areas but that the lan-these “explicitright

of the deeds” barred the claim to a Asconveyance.guage plaintiff’s
135,Manchester,inwas the case v. N.H. 631Gulezian 112 290 A.2d

(1972), the of the deeds of theprecluded any possibilitylanguage
oral considered a collateral enforce-agreement being agreement

Plantier,able in of the evidence rule. See Claveau v.spite 102parol
487,N.H. (1960).161 166A.2d

sustained inexceptions part;Plaintiff’s
remanded.

All concurred.


