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8,Manchester,404, N.H. 314(1974); 114605 Piecuch v.322 A.2d
(1974).A.2d 642

1975) entitled “ExclusiveRSA I is502-A:14 (Supp. Jurisdiction”
confers “exclusiveand the of the section itself specificallylanguage

however, tois confinedThis exclusivejurisdiction”. jurisdiction,
II,14where the do not exceed Sectioncases $500.00.damages

however, “Concurrent but theis not entitled onlyonly Jurisdiction”
“concurrentconferred the of the section isjurisdiction by language

firstwith the court”. conferred in theThis isjurisdictionsuperior
toThe does not to relatesentence. second sentence juris-purport

which tried in thediction to the in cases arebut procedureprovide
in thecourt. actions” refers to all actions“[A]lldistrict such begun

noandtitle to real not involveddistrict court where the estate is
in the lastfoundtrial claimed. It is the same as isisjury language

conferred sectionof 14 I. The bysentence section onlyjurisdiction
in the lastII concurrent and there is14 is made nothingexpressly

intention thuswhich modifies the clearsentence expressed.

Remanded.

All concurred.
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& andNourie (Mr.W.Wiggin Wright Danenbarger Danenbarger
for theorally) plaintiffs.

Starr, Peters, Dunn & andWadleigh, Kohls Freeman Haw-Neely,
kins, Freeman,of (Mr. C. for theGeorgia defendant.orally),Joe Jr.

Grimes, Certification to rule of (RSAthis courtpursuant 20J.
1975))R. of a20 of law490:App. the(Supp. Unitedquestion by

States Court of for the First Circuit to this court as to theAppeals
standard for whether adetermining product is“unreasonably

to the oruser consumerdangerous as Restatement ofprovided by
§Torts 402A(1)”. The2d was inquestion this court onargued
2,December 1975.

The certifiedquestion is as follows: “Where a old childfive-year
who was with matches isplaying burned when hisseriously pajama

where the fabric was nottop ignited; treated with an effective
material,fire-retardant but was cotton of a in100% type general

use at the time of the accident for the manufacture of such cloth-
and where the for theing; isquestion whether such fabric isjury

to the user or‘unreasonably consumer’dangerous as provided by
Restatement of §Torts 402A(1), the2d should definition of ‘un-

be framed in of thereasonably terms olddangerous’ childfive-year
who theuses or in terms of the child’spajamas whoparent pur-
chases them?”

On the issue of strict the case was tried andliability, submitted to
the under the rule ofjury (Second)Restatement §of Torts A402
(1) (1965) as the law of New underbeing Buttrick v.Hampshire
Lessard, 36,110 N.H. (1969).111260 A.2d

Section (1) that,A402 in relevantprovides “One whopart sells
in a defectiveany product condition tounreasonably dangerous

the user or consumer or to his is toproperty subject forliability
harmphysical caused to the ultimatethereby user or

consumer . . . .”
The use of the phrase its“unreasonably dangerous” by very
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out of becauseterms rules the strictimposition liability merely
nor arethere some Sellers are not insurers subjectis theydanger.

481, 484,LaChance,to v. 109 N.H.(Elliottabsolute 256liability
153, in thisthe(1969))156 and the court so instructed juryA.2d

case; Annot., 1057, of(1967). the rule1066 UnderA.L.R.3dsee 13
trial, iswhich this onlystrict liability imposedliability governed

in law isReasonableness thewhen the is unreasonable.danger
the standard of thedetermined objective ordinary per-always by

cir-all relevantinto considerationson of prudenceaverage taking
of the individualthecumstances andage experienceincluding

However, heldit that sinceconduct involved. has beenwhose is
to andchildren five of have no perceive ap-years age capacity

ofto areand exercisepreciate they incapabledangers judgment,
161, 336,160, A.v. 76 N.H. 80DorrSeebeing negligent. Railway,

565, 566, 147,Blood, 15 A. 148(1911);337 N.H.Bisaillon v. 64
(1888).

The test for whether a is “unreasonablydetermining product
§ (1)A(Second)Restatement of Tortsunder 402dangerous”

it to an(1965) stated in Comment is that “must beas i dangerous
which be theextent that would by ordinarybeyond contemplated

it, commonconsumer who with the knowledgepurchases ordinary
Annot.,to A.L.R.3dthe 54as to its characteristics”. Seecommunity

352, that the basic(1973). The trial court instructed the357 jury
in a defective condi-for was: “Were thedecisionquestion pajamas

to a of Bellotte’stion child Jimmydangerousunreasonably
definition of “un-as to thethemHe then instructedage...?”

thenas above from Comment i andreasonably quoteddangerous”
consumer, case,of this is thestated that “the forordinary purposes

afive for suchof a old child theparent pajamasyear purchasing
the as “Whatchild.” He further stated question being, knowledge

to the to thewould such a have common ascommunityparent
characteristics,characteristics, ofthethat isflammability burning

children’s pajamas?”
bethis error and that the testPlaintiffs contend that was should

whichwhether to an extent thatwerethey beyonddangerous
child. Butwould thebe by ordinary five-year-oldcontemplated

thethe to evenchildren lackfive-year-old contemplatecapacity
fabric,in whetherunavoidable which is inherent cottonanydanger

not. thetreated or To the standard by plaintiffsapply urged
would, therefore, insurer, we tomake the seller an a declinepath

79,Prosser, § (4that 517follow. v. W. TortsElliott LaChance supra;
Note,Annot., 1057,1971); (1967);ed. 13 A.L.R.3d 1066 Strict



55

inProducts Tort and theLiability Meaning Unreasonably Dangerousof
343, (1974); (Second)8 Urban L. Ann. Restatement349 ofDefects,

A,§ (1965).Torts Comment k402
Plaintiffs on v. Coast Paint and Com-rely heavily LacquerJackson

1974),(9th499 809 Cir. which involved a whoF.2d painterpany,
was when while he thefumes wasinjured paint ignited painting

of Itinside a tank car. was held that the was unreasonablypaint
in the of asabsencedangerous adequate warnings required by

A,(Second) (1965).§of Comment Al-Restatement Torts j402
instances,the court in where therethat somethough recognized

was no to notice to the notice to thepractical way give employee,
suffice, that,or would it “At in thestated leastemployer supervisor

containers,of incase sold labeled the ofpaint adequacy warnings
must be measured to whatever and under-according knowledge

be common to who will thestanding may painters actually open
containers and use the atId. 812.paints.”

In the court was with ofdealing only adequacy warningJackson
of a without while hereproduct unreasonably dangerous warnings,
we are not with but with the initial ofdealing warnings, question
whether the was inproduct unreasonably dangerous. Naturally,
the case of when it is do so thetowarnings, practical warning
should be to the who will the ifuse Evengiven person product.

case,were in inissue this it would be towarnings impractical give
—them to the ultimate user a child. The cir-samefive-year-old

whichcumstances would make it for the seller toimpractical give
to the itusers of also makewarnings five-year-old pajamas impracti-

cal to the in theuse standard unreason-five-year-old determining
ofableness Children of that do not evendanger. age contemplate

the unavoidable of cotton and their flammabledangers pajamas
characteristics. There would therefore nobe base from which to
determine unreasonableness and the seller would become in-an
surer. In the court dealt with adults who would qualifyJackson

“theA the consumer”under section 401 as having“ordinary
common to the community”.ordinary knowledge

The answer to the certified is that the definition ofquestion
should be inframed terms of the“unreasonably dangerous” parent

who the for the child.purchases pajamas five-year-old

Remanded.

All concurred.
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Rehearing: wasAfter theOn Motion for foregoing opinion
filed, filed a motion forplaintiff rehearing.

for the motion.W. Wright Danenbarger

Freeman, the motion.C. opposedJr.,Joe

Grimes, 31, 1976,The dated is modifiedopinion January byJ.
words,out the on 54 with thestriking paragraph page beginning

“The test for and thedetermining...”, substituting following:
Plaintiffs contend that this was error and that the test should be
whether were to an extent that whichthey dangerous beyond
would be the child. Butbycontemplated ordinary five-year-old

children lack the tofive-year-old legal capacity contemplate
which be inherent in cotton fabric. To thedanger may any judge

standard of in of aterms“unreasonably dangerous” five-year-old
child would for childmake manufactured such aany product

results,from which as a matter ofinjury unreasonably dangerous
481,LaChance, (1969);law. 109 N.H. W.Elliott v. 153256 A.2d

Prosser, 79, Annot.,1971);§ (4thTorts at 517 ed. 13 A.L.R.3d
1057, Note,(1967);1066 in Tort theStrict Products andLiability

343,Urban L. Ann.8Meaning Unreasonably Dangerous Defects,of
(1974).349

Opinion modified.

27, 1976.February


