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Railed, brief and for theby orally, plaintiffs.James J.

Hollis, & andSulloway, (Mr.Soden Martin L.Goclfrey Gross Gross
for the defendant.orally)

Lampron, Three actions for death fromwrongful resultingJ.
25,an automobile collision in Durham on 1970. Trial by juryJune

view,with a before resulted in verdicts for the defend-J.,Mullavey,
ant. Plaintiffs to the removal of certain fromexcepted issues the

and to the failure of the court tojury on a issue.charge particular
These and other were reserved andexceptions transferred.

The main issues on this (1)are the withdrawal from theappeal
the trial court of the issue whetherjury by defendant could be

found for his failure to to the whilenegligent his cargive way right
was Blanchard,an automobile drivenbeing passed by Frank E.by
whose administrator is one of the (2)and the failure ofplaintiffs;
the trial court to submit to the as a issue defendant’sjury separate
unreasonable speed.

Newmarket, road,Route 108 from Durham to a two-lane runs
25, 1970,north and south. At about a.in. ongenerally 12:30 July

Blanchard, collision,Frank E. who was killed in the later was driv-
an automobile in a direction with the other deceaseding northerly

Gail Blanchard and Lawrence Robie as Defendant Wil-passengers.
liam D. March was his automobile in a direction.driving southerly
He had no Burt A. Richmond with threepassengers. passengers
was also He and his were inkilled adriving southerly. passengers
collision between his car and that of Frank E. Blanchard.

March, survivor,to who was the a car whichAccording only
turned out to thebe Richmond vehicle started to ride rear end.his
March but the other car in thewas still samespeeded up position.
March saw a car from the direction and the carcoming opposite
behind him started to March to hispass. speeded up prevent pas-

However, him,the Richmond car did in front ofsing. pass pulled
him, and turned There was evidence that the Richmondsideways.
car then went theacross northbound lane collided theand with
Blanchard car. The March car did not collide.

This is based on theappeal events which tookmainly be-place
timetween the that the Richmond car came to the rear of the

March car and the collision. It involves a section of Routeensuing
2,500 1,850108 either about or feet in on whatlength, depending

version of the is This two-laneconflicting testimony adopted.
is flat over this entire course withhighway a lowvirtually visibility
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as wereturn near the of the accident. Travelling southerly,point
Richmond, one a no zoneMarch and first encounters passing

feet, awhich followed 600-footstretches for 900 byapproximately
followed anotherzone for southbound vehicles only, bypassing

vehicles,zone for northbound and a no600-foot finallypassing
tookzone in which the collision Although conflictingplace.passing

clear that at somethe evidence isin most other fairly pointrespects,
vehicle Marchin that of road the Richmondstretch bypassed

lane, to theof the northbound returned southboundmeans briefly
lane,car, of thatdrifted to the shoulderlane in front of the March
lane,control, northboundback into thewent out of veered sharply
vehi-the northbound Blanchardit collided withwhere at an angle

cle.
committedthe trial courtThe contention is thatfirstplaintiffs’

the considerationerror from anyjury’sreversible by withdrawing
of de-the failureof which would be basedissue uponnegligence

shoulder, eitherthethe ontofendant March to off highwaypull
Richmond.maneuver executedto or the byprior during passing

this issue beMarch moved thatof all the evidenceAt the close
ofthat the failureadvanced wasOne of thewithdrawn. grounds

thecausal offound to bein could not bethe defendant this respect
moti-whichthat one of the reasonsThe record disclosescollision.
con-motion was thatdefendant’s anyvated the trial court to grant

onwould be based conjec-on this issuereached theclusion juryby
ture.

in theon the evidenceif reasonable menOur law is clear that
issueconclusion on a by conjec-reach acase could particularonly

it is thechance,ture, or doubtful and unsatisfactory speculation
from the considerationwithdraw the issuetrial court toof theduty

412,138, 139,Stone, 4137196 N.H. A.2dv.of the Dunhamjury.
in theof the shoulderthat the width(1950). There was testimony

feet wide.to five or sixfrom narrowlane variedsouthbound very
towidth availablethat the shoulderAnother witness testified

Anotherto four feet.from ten feetvariedvehiclessouthbound
difficultit would beof the soft shoulder verythat becausetestified

De-into a ditch.lane withoutfrom the trafficto over goingpull
of a shoul-he did not observethat enoughfendant March testified

inof roadthe stretch question.ontoder to alongsafely pull
we holdto themost favorablethe evidence plaintiffs,Considering
thaton the evidencerule anycourt couldthat the trial properly

off thedefendant tofailure the pullthat athe byjuryfinding by
based on conjecture.would beof the accident pureroad was causal
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issue was granted.Defendant’s motion to withdraw this properly
492,4,1, (1967).495Russell, N.H.See 108Wadsworth v. 226 A.2d

argu-In view of to considerthe above it plaintiffs’is unnecessary
notit wasment that to this issue becauseit would be error withdraw

statement.the order or theirmentioned in openingpretrial
issue, which to the ofThe next be focal thisappears point appeal,

thecontention that trial to thecourt’s failureis plaintiffs’ charge
oftheon issue defendant’s constituted reversi-separate speedjury

error. Their declarations that “the defendant thendidble charged
there said automobile in such[his]drive a manner asand negligent

theto allow Richmond vehicle to and tonot failedsafely pass,
17 IIwith RSA the collision.” This262-A:comply thereby causing

others,of was stated a claim theas ofliability, amongground
in order.the Their counsel in hispretrial state-plaintiffs opening

that toment formula defendantexplained plaintiffs’ prove wrong
“is a We that Mr. March violated thatvery simple theory. say pas-

statute and[RSA 17]... the issue that will be262-A:sing presented
to is whether that violation thecausedyou deaths of thosewrongful

decedents ... our contentionthree is that anit’s... undisputed
violated,fact... that the statute was theand issue in thisjuryonly

or causal ofnot it was the deaths . . .”case is whether . The plaintiffs’
were also based onfor instructions defendant’s causal viola-requests

didof statute and nottion the same contain a topassing request
as such.unreasonable speedcharge

The matter of as a issue wasspeed incharging separate discussed
a conference between court and counsel after the close of evi-the

Adence. fair of the can lead to the conclusion thatreading colloquy
counsel raised the issue the inplaintiffs’ “just alternatives”covering

the theevent that court should rule that RSA 17 notdid262-A:
in a no orzone for some otherapply reason. didpassing Plaintiffs

to the ofbecause theexcept trialcharge court’s failure to instruct
the on the ofjury question also theseparate raisedspeed. They

insame their motion to set theobjection aside verdict.
RSA 17 reads as follows: Vehicle the262-A: a on“Overtaking

Left. The shallrules thefollowing andgovern overtaking passing
direction,of vehicles in the same toproceeding those limita-subject

tions, and rules hereinafterexceptions stated:special
“I. The ofdriver a vehicle another vehicleovertaking proceeding
thein same direction shall to the leftpass thereof at a safe distance

shalland not drive to the side ofagain theright untilroadway safely
clear of the overtaken vehicle.

“II. The driver of an overtaken vehicle shall to thegive way right
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vehicle on audible and shall notin of thefavor signalovertaking
theof vehicle untilincrease the his bycompletely passedspeed

withdrew,court withoutvehicle.” The trial properlyovertaking
the thefrom consideration byobjection, by jury any negligence

orfailure to the collisiondefendant based his stop following“upon
in which he thein the mannerbasedany way upon approached

him thatafter the Richmond vehicle went on thescene by ground
it couldn’t found causal ofof what his conduct was beirrespective

the Hence causal of the defendant mustcollision.” any negligence
have taken the time that the Richmond car startedbetweenplace

him with the Blanchard car.and its collisiontailgating
brief summarizes as follows how their case wasPlaintiffs’ pre-

in “The on which thesented evidence: case wastheory presented
March,was that Mr. his the Rich-by increasing speed, prevented

from where he could have done so: inmond boy safelypassing
addition, he thehe increased his to such a rate that andspeed high
Richmond vehicle the distance between themselves and theclosed

and when Richmond wasvehicles extremely rapidlyoncoming
with the of the truckfaced oncoming [precedingoptions striking

car], lane,the Blanchard or be forced to leave the northbound he
lane,elected to leave the northbound but was thatso fasttravelling

the mere act of lanes caused him to lose control”rapidly changing
and collide with the Blanchard car. It seems from the above and
the record that of the defendant March which couldany speed
have thebeen found causal of collision was the increased speed
while in violation of II.RSA This statute262-AT7being passed
was to theread the trial court with instructionsjury by proper
thereon.

The the ofcourt’s issue defendantcharge properly emphasized
March’s violation of RSA 17 and its causal relation to the262-A:

Itcollision. cannot be denied that this was the main oftheory
relied on the The not ruletrial court did outliability by plaintiffs.

defendant,other the un-causal but did notbynegligence charge
reasonable Part of the dealt withspeed separately. charge negli-

and the need of its causal connection with the colli-gence generally
sion. On the in therecord this case court’s as a whole suffi-charge

covered the on which the could find the defend-basisciently jury
439,Mills,ant liable for the collision. Martel v. White 79 N.H.See

237,443, (1920).111 A. We hold that the the239 charge presented
to the incase such a manner that no was done to thejury injustice

263,Provost, 264,of the Poulin v. 114 N.H.legal rights plaintiffs.
296, (1974).319 A.2d 297
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We have considered other about theplaintiffs’ complaints
The first is that the court should have left ofout itscharge. reading

of RSA the “on262-AT7 audible maintainphrase signal.” They
this could have misled the into that the statute did notjury thinking

However,in nothis case as such was the evi-apply signal given.
dence was clear that the defendant knew the Richmond car was

to him. Plaintiffs took no to the inclusionattempting pass exception
of those words nor did a clarification before therequestthey jury
retired, Sanborn,so have no for relief. 101See v.they ground Cyr

245,N.H. (1958).140 A.2d 92
the also that in the issueFinally plaintiffs complain withdrawing

road,of for failure to off the the trial court told theliability pull
not to consider allusion in the evidence “with reference tojury any

to the claim that the between thisgiving way right.” They similarity
and a in IIRSA could have served to262-AT7language phrase

confuse the toas the of the statute.jury applicability Considering
the as a whole it notis that the was misled. Cormiercharge likely jury

19, 22, 795,v. 109 N.H. (1968).797241 A.2dConduff,

theJudgments for defendant.

All concurred.
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