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We have considered plaintiffs’ other complaints about the
charge. The first is that the court should have left out of its reading
of RSA 262-A:17 the phrase “on audible signal.” They maintain
this could have misled the jury into thinking that the statute did not
apply in this case as no such signal was given. However, the evi-
dence was clear that the defendant knew the Richmond car was
attempting to pass him. Plaintiffs took no exception to the inclusion
of those words nor did they request a clarification before the jury
retired, so they have no ground for relief. See Cyr v. Sanborn, 101
N.H. 245, 140 A.2d 92 (1958).

Finally the plaintiffs also complain that in withdrawing the issue
of liability for failure to pull off the road, the trial court told the
Jjury not to consider any allusion in the evidence “with reference to
giving way to the right.” They claim that the similarity between this
language and a phrase in RSA 262-A:17 II could have served to
confuse the jury as to the applicability of the statute. Considering
the charge as a whole it is not likely that the jury was misled. Cormier
v. Conduff, 109 N.H. 19, 22, 241 A.2d 795, 797 (1968).

Judgments for the defendant.

All concurred.
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GrirriTH, J. These are two actions between the parties which
were joined for trial. Trial by the Court Loughlin, J., resulted in a
verdict for the plaintiffs of $25,000 in the law action against Henry
A. Snow and a decree for the plaintiffs in the equity action to reach
certain property allegedly conveyed to the defendant Helen E.
Snow in fraud of creditors. The trial court reserved and transfer-
red the defendants’ exceptions.

The cases arose as a result of a loan of $100,000 made by the
Small Business Administration to Snow Diamond Products, Inc.,
and personally guaranteed by plaintiff John B. Rice and defendant
Henry A. Snow. Henry A. Snow owned approximately fifty per-
cent of the stock in the corporation and was president and treas-
urer while John B. Rice was vice-president and owned ten percent
of the stock. In their application for a loan with the SBA, both Rice
and Snow were required to file personal financial statements. De-
fendant Snow listed as assets real estate owned with his wife, which
the court found at present market value had an equity of
$16,627.12. About one month after the filing of the SBA applica-
tion, on May 27, 1965, Henry Snow conveyed all his interest in the
real estate to his wife without any monetary consideration. The
SBA loan was made on August 13, 1965, with both Snow and Rice
signing as guarantors,

Snow Diamond Products, Inc., as a result of business losses, de-
faulted on the SBA loan, resulting in a foreclosure on the corpora-
tion assets in 1969 and a subsequent suit against Rice and Snow as
guarantors. The suit against the guarantors was settled by payment
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by Rice of the balance due on the corporate loan amounting to
$50,000.00. The trial court found that plaintiffs were entitled to
recoup $25,000 from defendant Henry A. Snow, being one-half of
the judgment paid by the plaintiff in the federal district court. The
court found the conveyance from Henry Snow was in fraud of the
plaintiffs and voidable and decreed that the plaintiffs would be
entitled to levy on the undivided one-half interest Henry Snow has
in all real estate in his wife’s name, to be determined by deducting
her homestead right and net equity of redemption from the total
equity of redemption.

Defendants advance three arguments why the verdict and decree
against them should not stand. First, that defenses existed to the
SBA federal district court action which Rice failed to raise so that
his payment was voluntary rather than under a clear legal duty.
Secondly, they argue that the conveyance made by Mr. Snow to his
wife is not voidable in fraud of creditors under RSA ch. 545. Fi-
nally, they rely upon Merchants National Bank v. Sullivan, 96 N.H.
430,78 A.2d 508 (1951), which held that a transfer by a husband to
a wife of property which belonged to her legally or equitably is not
fraudulent as to his creditors.

I

Defendants are correct in their assertion that a surety’s payment
must bc made under a clear legal duty or there is no right to
contribution. Guckenheimer & Bros. Co. v. Kann, 243 Pa. 75, 80, 89
A. 807, 808 (1914); Fales v. McDonald, 32 R.1. 406, 409-10, 79 A.
969, 970 (1911). However, it is not necessary for a surety to resist
until final judgment for his payment to be involuntary.
Guckenheimer & Bros. v. Kann, supra at 80, 89 A. at 808; Durfee v.
Kelly, 228 Mass. 571, 574, 117 N.E. 907, 908 (1917). Neither would
the existence of a defense against the creditor bar contribution if
the surety seeking contribution made the payment in the justifiable
belief that a duty existed and without knowledge of the defense.
Restatement of Security § 152 (b) (i) (1941).

Although the trial court found that Snow had no defense of any
merit to the claim of the SBA, in any event the evidence supported
its further finding that Rice had “no alternative but to pay.”
“Where a surety makes a payment to a creditor and a cosurety has a
defense against the creditor, the surety making the payment . . . (b)
is entitled to contribution if he has become surety with the consent
of the cosurety and if he made the payment. .. (i) without know-
ledge of a defense in the justifiable belief that such a duty
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existed . . ..” Restatement of Security § 152 (b) (ii) (1941); L. Simp-
son, Handbook on the Law of Suretyship 251-52 (1950); Hichborn
v. Fletcher, 66 Me. 209 (1877); Kelly v. Sproul, 153 Mich. 691, 117
N.W. 327 (1908); Warner v. Morrison, 85 Mass. (3 Allen) 566 (1862).

II.

The trial court found that Henry Snow’s conveyance of all his
interest in real estate to his wife was fraudulent. In support of this
conclusion, the court found that the conveyance was without
monetary consideration, was made after listing the real estate as
assets in the SBA. application and when he knew or should have
known that he was expected to join in the personal guarantee of
the $100,000 loan. Furthermore, in denying defendants’ requests
to find to the contrary, the court found that Snow, at the time of
the conveyance, intended or believed he would incur debts beyond
his ability to pay as they matured. These findings were all sup-
ported by evidence and could reasonably be made. F.4. Larson
Realty Co. v. Hayes, 114 N.H. 501, 323 A.2d 914 (1974). On the basis
of these specific findings, the conveyance was fraudulent as de-
fined by RSA 545:6 which states: “Every conveyance made and
every obligation incurred without fair consideration, when the per-
. son making the conveyance or entering into the obligation intends
or believes that he will incur debts beyond his ability to pay as they
mature, is fraudulent as to both present and future creditors.” See
RSA 545:5; Peterson v. Reilly, 105 N.H. 340, 200 A.2d 21 (1964).

III.

Defendants’ reliance on Merchants National Bank v. Sullivan, 96
N.H. 430, 78 A.2d 508 (1951), is misplaced. In Sullivan, it appeared
the trial court disregarded evidence that the property in question
was purchased with the wife’s separate funds, and that the husband
was named as a joint grantee without her consent. In the present
case, upon all the evidence the court properly refused to find that
Helen Snow contributed a major portion of the funds from which
the real estate was acquired and found that the transfer was with-
out monetary consideration. Cf. Reen v. Berton, 115 N.H. 424, 342
A.2d 650 (1975).

Defendants’ exceptions overruled; remanded.

All concurred.




