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Starr, Peters, Dunn & Kohls and C.Wadleigh, (Mr.WheatJames
forCharles Dunn Gilíes and Giselleorally) Bilodeau.J.

Hollis, & and Martin andSoden L. Gross MichaelSulloway, Godfrey
(Mr. forM. Ransmeier MutualGross Insurance Com-orally) Liberty

intervenor.pany,

Stores, Inc.,Oliver and Franklin defend-Equipment Company,
ants, filed no brief.

Lampron, motion of the and on its own mo-Upon plaintiffsJ.
tion, the United States Court (Bownes,District on anJ.) agreed
statement of certified tofacts this court under our rule (RSA20

1975))R.490 the20 ofApp. law:(Supp. questionsfollowing
“A. Whether a settlement in an actionfollowing brought by

to N.H. RSA forplaintiff-employee pursuant 281:14 permanent
work,and received while attotally theapparently disabling injuries

carrier has a tocompensation continuing obligation pay compensa-
tion for a totalbenefits to N.H. RSAdisability 281:23.pursuant

“B. Whether a settlement in actionanfollowing bybrought plain-
to N.H. RSA for andtiff-employee 281:14pursuant permanent

work,received while at theapparently totally disabling injuries
medical,carrier has a tocompensation continuing obligation pay

and remedial care for so as to N.H.hospital, long required pursuant
RSA 281:21.

If the“C. answer to either bothor of the above is in thequestions
affirmative, does the carrier ahave lien on the netcompensation

of the settlement which itproceeds employee’s set offagainst may
future until timesuch theas bene-any payments weekly disability
and the of andfits amount medical which wouldhospital expense

otherwise be theexceed amount of the netpayable employee’s
settlement.”
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15, 1971, Bilodeau,on thenthat GilíesIt is plaintiffagreed June
Lambton,26, incitizen of was Errol aa Quebec, operatingaged

LaPointe. This machineskidder for his Ronaldso-called employer
defendant Franklinwas manufactured by Equipment Company

Oliverhad been sold to LaPointe defendant Stores.and Duringby
to bethe the skidder overturnedoperation, causing plaintiff

The rolledthrown from the and onto the skiddermachine ground.
him severeonto his waist and causing physical injury resultinglegs

Mutual, workmen’sin LaPointe’spermanent paraplegia. Liberty
carrier, suit in Bilodeau’s nameinstituted againstcompensation

I.Franklin and Oliver to RSA 281:14pursuant
medical treatmentAfter extensive and was lastplaintiffhospital

Boston, Massachusetts,from in onUniversitydischarged Hospital
1973,9, and resides in his home inMarch Lambton andpresently

to a wheel-chair. He been unable toconfined has find work inis
old, married,Lie nowthat area. is 30 and the father of a fouryears

Atold son. the time of the accident he wasyear earning
$10,000 $11,000to as a skidderannuallyapproximately operator

cutter, work,which has been line ofand his for somelog except
for a shortfarming period.

trial, $410,000.full ofAfter three the case was settled fordays
$360,000 $50,000received and wifePlaintiff Gilíes his for her

ofclaim for loss consortium. has all medical andLiberty paid hospi-
incurred to date andtal has inGilíesexpenses paid $67 weekly

The total to date amount todisability payments. payments slightly
$73,000.in excess of

The that Mutual asparties correctly agree Liberty compensation
carrier for the has a to com-employer continuing obligation pay

1975)benefits under RSA for281:23pensation (Supp. plaintiff
true,Gilíes Bilodeau’s total It is and thedisability. equally parties

1975)that under RSA 281:21 has a continu-agree, (Supp. Liberty
medical,to and remedial care asing obligation pay ashospital long

the condition as a ofresult this accident.required by plaintiff’s
the toanswers certified “A” and “B”Consequently arequestions

“Yes” the carrier will be under those two continuing obligations
a settlement in an action“following brought by plaintiff-employee

to N.H. RSA of Person).Third Thepursuant 281:14” (Liability
to be considered further is certifiedonly question “C”.question

it,Even as to the are in that RSAparties createsagreement 281:141
a lien the “amount of recovered theagainst damages by employee

a third the action,[from less andtort-feasor] costs ofparty expenses
medical,theto extent of the or other re-compensation, hospital
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However,thethe time of settlement.atmedial care already paid,”
therethat “[w]hilein its briefMutual claimsthe intervenor Liberty

be somewhere theremade for the case mayis no provisionexpress
car-the insurancefor byfuture paymentsliability compensation

of therier, in thea is necessarily implicit purposesuch provision
Plaintiff, maintains thaton thelaw.”lien of the contrary,structure

theinferred fromcan beno lien to future fairlysuch as obligations
of its section 14or theof ch.RSA 281 languagegenerallylanguage

in particular.
“When for whichin as follows: anRSA reads injurypart281:141

hasunder the of thisis chapterprovisionspayablecompensation
in othersomebeen under circumstances creating personsustained

to ina respectthan the liability pay damagesemployer... legal
thereto, to the benefits of thisin additionthe injured employee,

at law suchfrom orobtain againstdamages proceedchapter, may
however, that the em-to recoverother provided,damages;person

carrier, on thehave a lieninsurance shallor theployer, employer’s
thethe lessof recovered expensesamount by employee,damages

medical,action,of to the extent of theand costs compensation,
or or awardedor other remedial care already paid, agreedhospital

carrier,the or the insuranceto be by employer, employer’spaid
the or... carrier’sunder this lesschapter employer’s pro-rata

of and of action determined” the laborshare costs as byexpenses
or the court under RSA IV.commissioner 281:14superior

orof such claimnoIII that settlementRSA 281:14 provides
the labor commissioneruntilaction be byshall approvedbinding

thatIt furtherisor the court in which the action providespending.
tofailsof his estateif an or the administrator proceedemployee

theof nine months afterthe third for a injuryperiodagainst party
be subro-and “shallor carrier soinsurance may proceedemployer

or of the adminis-of theto the injured employeegated” rights
LaPointe,Mutual, forcarriertrator. plaintiffLiberty compensation

on behalf ofthe suitinstitutedBilodeau’s presentemployer,
third defendants.Bilodeau the partyagainst

character,law, de-in isremedialA workmen’s compensation
remedies in tortcommon lawto forsubstitute unsatisfactorysigned

ofwithout with limited readya fault capablecompensationliability
Duvall,& Co. v.and determination. Accident Indent.early Hartford

732,28, 31, forIt(1973).734 only113 N.H. 300 compensatesA.2d
which affectswhich earningdisability presumablyinjuries produce

15, 622,13,N.H. 624287 A.2dArchie v. 112power. Hampton,
actions, areno or(1972). Unlike tort damages compensation
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such, loss ofawarded for and aspain suffering, disfigurement
consortium, commonand other elements of law damages.

The and remedies under RSA ch. arerights 281 statu-purely
The nature and extent of to the em-tory. compensation injured

as well as the extent and manner which aployee by compensation
can be thereimbursed is lan-payor by statutorygoverned express
and that which can be therefrom. v.guage fairly implied Hagerty

425, 427,Co., 424,106 N.H.Great American Ind. 213 A.2d 425
(1965).

Third actions were into our workmen’s com-party incorporated
1947, enacted,law when nowLaws was which ispensation 266:12

RSA Such onactions are based the that281:14. permitted concept
the ultimate fromloss should fall thewrongdoing upon wrongdoer
and that the workman should be an ininjured given opportunity

Larson,such tocases obtain fair A.pecuniary compensation. 2
§Workmen’s (1975);Law 71.10Compensation see v.Lamontagne

237, (1956).100 N.H. The122 A.2d 920Lamontagne, accompany-
lien is based on another well-known ofing provision jus-principle

tice and that the workman should not be allowed toequity injured
the entire amount of both his award and hiskeep compensation

common law which would amount to a doublerecovery recovery.
530, 535,Co., 564,Smith v. Am. Ins. N.H. 163102Employers’ A.2d

(1960).567
“The obvious of the matter is to thedisposition [orgive employer

his so much of thecarrier]compensation as isnegligence recovery
to reimburse him for hisnecessary and tocompensation outlay,

Larson,the 71.20;the excess.” A. §2give employee seesupra Speng-
Co., 443, 445-46,&ler v. Ins. 131 Ga.Employers App. 206 S.E.2d

693, (1974);696 Co.,Richardson v. 375,U.S.F.&G. 233 Miss.
381-82, 368, (1958).So. 370102 2d In order to thisaccomplish

the lien createdresult RSA I in favor of the281:14by oremployer
medical,“to thehis carrier extent of the orcompensation, hospital

other remedial care or or awarded to bealready paid, agreed paid”
limited tocannot be made before the settlement of thepayments

third action but must cover those to be made in theparty future.
To hold wouldotherwise make the date of a third settle-party

ment determine the extent of the lien. It seems that theunlikely
intended to make the final distribution of thelegislature proceeds

of a third or settlement on such aparty recovery hinge fortuitous
factor. Furthermore the this isinterpretation adopted by opinion
in with theaccord which are the ofbases thirdprinciples party

who, sense, neutral,“[T]heactions. in a fault isemployer, comes
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even; the he wouldout the third pays exactly damagesperson
correct, to reduce burdenwhich is since his becausenormally pay,

would bethe and aof the relation between employer employee
deserve; thewhich he has done to andwindfall to him nothing

sus­for actual damagesa fuller reimbursementemployee gets
alone.” A.under thetained than is 2systemcompensationpossible

Larson, 71.20; Co.,§ & 131 Ga.Ins. App.EmployersSpengler v.supra
693, Arsenault,(1974);445-46, 696 Richard v.443, S.E.2d206

334,524, (1965).521, 336N.E.2d209Mass.349
the twothis conclusion afterWe have arrived at considering

inter-advanced the for amain by contraryplaintiffarguments
that third actions do notThe first is necessarilypartypretation.

true he maintainsa double This isrecovery. especiallyproduce
the thirdwhere the Plaintiff thatis also negligent. arguesemployer

thein the role ofsuch suits employer’s negligenceparty emphasizes
recovered the The thirdthus the amount by employee.reducing

action, the or thewhether isbrought by employee employer,party
fromthat his resultedthe action of the injuriesclaimingemployee

The whether the thirdsole issue isthat party’snegligence.party’s
The cannot beof hiswas a cause injuries. employernegligence

he cannot beor the third as a tort-feasor assued by partyjoined
Co.,in tort. Nurocoliable to the William H. Field Inc. v.employee

632, 634-35, 716,Woodwork,Inc., (1975).115 N.H. 348 718A.2d
in thirdnot an issue thethe is partyHence employer’s negligence

146,81, 92,Co., Kan. 439action. Arrow P.2dHouk v. 201Drilling
300,Co., La.(1968); Mut. Ins. 263154 Vidrine v. MillersMichigan

233, v.(1972) (onSo. rehearing);244-45 Froysland268 2d Leef
656,Bros., Inc., 1972);(Minn.659 v. Elmhurst197 N.W.2d Caulfield

25, 28,661, 664,Co., 53 N.Y.S.2d 294Div. aff’d,Constr. 268 App.
Larson, §§LawA. Workmen’s(1945);N.Y. Compensation803 see2

Note,(1975). Workmen’set Compensation:75.22 Seeseq. generally
Ind.Be 42A Employer Subrogated,Should ContributorilyNegligent L.J.

(1967).430
in the case ofon certainreliesThe also languageplaintiff

110 N.H.Insurancev. American Mutual Liability Company,Hackman
433, an87, 92-93, (1970). This court was437 interpreting261 A.2d

the carrier towhich authorizedendorsementuninsured motorist
onvalue of all amounts“thefrom an award payablededuct present

under workmen’sof any compensationaccount such injurybodily
foran arbitrator estimatedfoundIn an amount bylaw.” discussing
thethe court usedcare and lost followingfuture medical wages

col-whoa carrier“Under RSA 281:14 compensationlanguage:
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lected all benefits ‘or to be frompaid agreed... paid’ damages
recovered a third tort-feasor and then wasagainst party required

further would toto benefits have them without re-pay pay
imbursement since it had recovered all that the allowed.” Instatute

inour the context used this statement not toisopinion, contrary
wethe have on RSA I.281:14interpretation placed

hold theWe that of third actions and thegiven purpose party
involved, theconsiderations intended toequitable legislature

in of thecreate a lien favor or carrier for all disburse-employer
medical,forments or remedial carecompensation, hospital already

made at the time of the from the third and allrecovery party,
which will indisbursements be to make the future tothey required

meet their under ch.RSA theobligations 281. an-Consequently
“Yes”,swer to certified “C” is the carrierquestion hascompensation

lien on the net“a of the settlementproceeds employee’s against
which it set off future until time thesuch asmay any payments

benefits and the amount of medical andweekly disability hospital
which would otherwise be exceed the amount ofexpenses payable

the net Thesettlement.” to effec-employee’s procedures necessary
tuate this are to the of “the inresult court whichsubject approval

III; 7238, Tarr,RSA No.action is see Adm’xsuch 281:14pending”.
99, (1976),116 N.H. 708352 A.2d arguedv. Corporation,Republic

and considered with this case and decided this day.

Remanded.

All concurred.


