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Smith,Rudman, assistantH.Warren B. attorney Gregorygeneral,
McNamara,and Richard B. attorney appearingattorney general,

to Rule for the State.(Mr. Smith orally),23pursuant

for theMassachusetts), and(of briefBalliro by orally,Joseph J.
defendant.

Grimes, extra-The in this case is whether anissue presentedJ.
to,witness, whichwritten not swornstatement of a butjudicial

defendant,of the as sub-is admissibleadmissionsincorporates
therein.stantive evidence of the matters asserted

for theDefendant was indictedThe facts are not in dispute.
Carrollof Cooke the atmurder Gerald juryby grand sitting

20, 1974,on and entered aHe wasCounty. arraigned September
indictment, 7, 1974,to the onof not Prior Februaryplea guilty.

Richard L. was Newdefendant’s cousin Gillis Hamp-questioned by
Medford, AtPolice Station.Police at the Massachusettsshire State
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time, included vari-an statement whichthat unswornGillissigned
Gillis,him. al-the defendant had made toous thatadmissions

statement,that made such later deniedhethough acknowledging
the while before thethe truth each ofof statement testifyingpart

6, 1974, under oath onon March andCarroll juryCounty grand
19, 1974,December in a to RSA 517:14-apursuantdeposition

trial, 1975,10,to the filed notice(1971) Prior on Stateetseq. April
7,ofof intention to offer into evidence Gillis’statement February

therein,1974, in thethe mattersas substantive of statedproof
and De-that at trial as he did on March 6event testifiedGillis

19 the ruled that thecember of that After a courtyear. hearing,
in would be as sub-statement admissiblequestionextrajudicial

ifand not forstantive evidence merely impeachment purposes
in as he had on March and December 19.Gillistestified substance 6

Defendant to the court’s and all ques-seasonably excepted ruling,
of law the were reserved and transferred.tions raised by exception

J.)(Johnson,
ofThere no the out-of-court Gilliscan be that statementquestion

hear-the constitutesadmissions of defendantcontaining damaging
246,McCormick, (2d 1972). In order§C. Evidence at 585 ed.say.

declaration, which itself contains afor such a hearsayhearsay
statement, the includedadmissible to the truth ofto be prove
statement, the and the included statement mustboth statement

the B.meet of an to the rule. Jones,tests 2exception hearsay
8.8, (6th 1972).§ materialEvidence at 177-79 ed. As concernthey

facts, the of him to wouldadmissions Gomes made Gillisdirectly by
Alton,be evidence to him. v.admissible as be used against Sargent

331, (1958);101 N.H. 411143 A.2d Caswellv. Garage,Maplewood
241, (1930); §84 N.H. Am.149 A. 746 29 Evidence 6002dJur.

admission, be(1967). in issue that the whichThe is mayproblem
in theas for containedused evidence substantive ispurposes,

Gillis,7 of which is itselfstatement hearsay.February
inconsistent state-It has been established in this State thatlong

witness,of a not a to be usedments made trialprior may onlyparty,
not be asto and are to treateddiscredit his testimony, having any

368,N.H.97substantive or value. v.Stateindependent Chickering,
134, 137,371, 206, Brown, N.H.(1952);89 v. 84A.2d 208 Zogoplos

law,862, the out-of-(1929).146 A. In under our863 fact existing
court not be even forstatement could used impeachment purposes

the witness’ testi-if the State what the of State’sknows substance
Hersom, 84will it. v.be and is not by Statemony thereby surprised

433, 435, 276, that(1930). thisN.H. A. Acknowledging152 278
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case,controls the instantprecedent the State us to overturnurges
these cases and what has been referred to as thethereby reject
“orthodox” to the admission of inconsistentapproach state-prior
ments.

We have considered the on both sides of thearguments question.
102,See Ruhala v. 379 Mich. (1967);150 146 Reut-Roby, N.W.2d

Prior Doctrine,linger, Inconsistent Statements: Inconsistent 26Presently
(1974);361Hastings and theMorgan, Hearsay Dangers Applica-L.J.

tion the Harv. L. (1948).62 Rev. TheHearsay 177Concept, adop-of
tion of the State’s view would take tous the advocated butposition

in therejected Federal ofRules Evidence. ofFederal RulesSee
Evidence, 801,U.S.C.A. R.28 (1975).Historical Note at 525-26
Here the statement was not under (Fed.oath R. Ev. (d) (1)801
(1975)) and the declarant is not unavailable as witness. Fed. R. Ev.a

(1975).804 case, therefore,Under the circumstances of the we
hold that the statement notis admissible.

sustained; remanded.Exception

Kenison, concurred theC.J., others concurred.specially;

Kenison, TheC.J., cor-concurring specially: majority opinion
thestates rule followed in Newrectly for-general Hampshire

substantive use ofany inconsistent statements.bidding prior This
rule is as on me as it is on the bench and bar ofbinding this State
and, court,until the or this shouldchanged by be re-legislature

The of this concurrence is tospected. purpose indicate thatspecial
if rule,a of this court should to theminority Idevelop change
would them.join

havecommentatorsDistinguished substantiveapproved general
use of inconsistent §statements. 3A Evidenceprior Wigmore,J.
1018, McCormick,(Chadbourn 1970);at 996 rev. C. §Evidence
251, (2d 1972);at ed.602-04 and theMorgan, Hearsay Dangers

177,the Harv. L. Rev.62Application Hearsay Concept, 192-96of
(1948); Thicket,The Around andMaguire, theHearsay System: Through

741,14 Vand. L. (1961).Rev. 767-68 “There is currently moving
forward theat of thehands Court of New aSupreme Hampshire

case,deliberate extension of casecarefully hearsay admissibility, by
tied in each instance to theshrewdly most relatedclosely prece-

dents but on a broad formula ofrelying necessity plus apparent
trustworthiness.” at 774-75 and footnote 105.Maguire, supra

There is a touch of in the fact that the incase thisirony leading
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withoutrulein which the or orthodox wasState adoptedgeneral
enthusiasm, toconceded that it wasAllen carrying logicJudge

notof witnesses“The rule that statementsextremes. extrajudicial
evidence, truth, theirto discreditare not of their but onlyparties

car-whichof the... is an hearsay principletestimony application
ofofto at the ordinaryries extremes processesexpenselogic

show-orbe discredited rejected byThat testimony mayreasoning.
contradiction, with-in butthe statementswitness’extrajudicialing

statements, aseemsofout of the truth suchany findingpermitting
Brown, N.H.84technical to the mind.” v.distinction lay Zogoplos

134, 137, 862, need to leta(1929).A. There is146 863 continuing
rules.of our Seein a little on the darkness hearsaysunshine

- 145,3GlimmersMaguire, Hearsay Obscurity Daylight, N.H.B.J.of
146-47, (1961).158
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