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withoutrulein which the or orthodox wasState adoptedgeneral
enthusiasm, toconceded that it wasAllen carrying logicJudge

notof witnesses“The rule that statementsextremes. extrajudicial
evidence, truth, theirto discreditare not of their but onlyparties

car-whichof the... is an hearsay principletestimony application
ofofto at the ordinaryries extremes processesexpenselogic

show-orbe discredited rejected byThat testimony mayreasoning.
contradiction, with-in butthe statementswitness’extrajudicialing

statements, aseemsofout of the truth suchany findingpermitting
Brown, N.H.84technical to the mind.” v.distinction lay Zogoplos

134, 137, 862, need to leta(1929).A. There is146 863 continuing
rules.of our Seein a little on the darkness hearsaysunshine

- 145,3GlimmersMaguire, Hearsay Obscurity Daylight, N.H.B.J.of
146-47, (1961).158

Strafford
No. 7303

LeeperL.Dolores

v.

Leeper,D. &Durward a.Jr.,

Savings Bank v.Strafford

Leeper,D. &Durward a.Jr.,

27, 1976February



117

Burns, Shea, Farrell,Cox £s? Michael F. and StephenBryant, Hinchey,
for the Dolores L.(Mr.M. Presnell Presnell orally) plaintiff Leeper.

(Mr.and Hartnett S. HartnettCharles F. Hartnett S.Anthony Anthony
Durward D.for the defendantorally) Leeper, Jr.

Griffith, These actions were consolidated below for transferJ.
court. The is an action filed L.to this first Doloresby Leeper
Durward who obtained a divorce from theJr.,against Leeper,

12, 1971,onin that October Durwardplaintiff Argentina alleging
ownto his use without an certainmisappropriated accounting

accounts, bonds,owned bank and certificatesstocksjointly savings
held in the Strafford National and Bank valued in theSavings

$47,000.at The second is a bill of inter-aggregate approximately
the Strafford Bank with to onepleader brought by Savings respect

of the above incertificates held the name of Dolores L.savings
and of theLeeper Leeper,Dahlonega daughter parties.

court,On a to this it was held that the Newprior appeal Hamp-
shire courts had over the indefendant these actionsjurisdiction

294,1975).under RSA 510:4 1 v. 114 N.H.(Supp. Leeper Leeper,
(1974).319 The now inA.2d defendant has filed motions both626

actions that be declined under the doctrinejurisdictionrequesting
non in favor of in whereconveniens a tribunalofforum, Argentina,

the (Cann,defendant resides. The Trial Court ruled that theJ.)
facts did not warrant of the doctrine. Thepresented application
defendant’s thereto were reserved and transferred.exceptions

court,The non is that aconveniensprinciple underlying forum
even it has will not ifexercise it it is ajurisdiction,though seriously

forum for the trial of the action so as aninappropriate long appro-
Smit,forum is available to the Van N.H.Dam v. 101priate plaintiff.
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509, 289,508, that(1959). While148 A.2d recognizing291
trialfor thethe a matter of discretiondoctrine isofapplication

of his motionscourt, that the denialmaintainsthe defendant
discretion, inwithoutan abuse ofherein constitutes being support

the record.
a and a UnitedThe herein are New bankHampshireplaintiffs

citizen, theWhiledomiciled in thisStates country.presently
of nonforum disturbed reasonchoice of is byplaintiff’s forum

501,Gilbert, (1947)),508330 U.S.Oil v.conveniensonly rarely (Gulf
Smit, atreasons Dam v.(Vanand never for supraexcept weighty

§509, 291; of of Laws(Second) Conflict148 at RestatementA.2d
84, tocourts(1971)), there even less inclinationComment c is by

Circuitforum. The Fifthan citizen to aAmerican foreignrelegate
353, (5thin 357said Burt v. 218 F.2dIsthmusDevelopmentCompany,

1955), unusu­Cir. that evidence of“courts should require positive
circumstances, convincedextreme and should beally thoroughly

such discre­that material is manifest beforeinjustice anyexercising
Theto citizen access to the courts of thistion a country.”deny

v.Second Circuit the formulation in Fair MillsBurtapproved Vanity
633,Co., (2d 1956) and DataT. Eaton 645-46 Cir. Leasco234 F.2d

1326,Maxwell, Cir.(2d1344v. 468 F.2dProcessingEquipment Corp.
Caribe,1972). & 339See to the same effect v.Co. CompaniaSwift

Co.,684, Co.,(1950); v. OilU.S. 697 Mobil Tankers S.A. Mene Grande
1109,Annot.,611, 1966);(3d Cir. 90363 614 A.L.R.2dF.2d

&(1963). The defendant relies Pritchard v. DowCo.1116-21 on J.F.
Canada, Ltd., 1971),(W.D. Mo. but331 F.Chemical 1215Supp.of

was Ameri­is The in anthis case Pritcharddistinguishable. plaintiff
of owned Canadianas its whollycan corporation suing assignee

incitizenThus it not a case of an Americanwas suingsubsidiary.
Canada,own & Co. v. Dow Chemicalhis See Pritchardright. J.F. of

998,Ltd., (1972).462 1002F.2d
501,Gilbert, (1947), theIn v. 330 U.S. 508Oil SupremeGulf

in theto bearCourt enumerated the considerations brought
toto lookCourts are directedof non conveniens.application forum

ease of access to sourcesthe interest of the relativeprivate litigant,
the ofof cost obtainingof availability compulsory process,proof,

witnesses, ifof ofviewof the premisesattendance possibilitywilling
of of thethe question enforceability foreign judgment,appropriate,

v.the interest. TheBremenother concerns to Seeand relating public
Co., 1, (1971).U.S.407 6-8Zapata Off-Shore

factors, thethatthe trial courtIn the above foundapplying
ofthe matter thisand events which are litiga-transactions subject
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in held intion took New and involve assets Newplace Hampshire
banks; that and records of the Straf-Hampshire correspondence

Bank have been offord and thatby way discovery;Savings sought
New would be forwitnesses availablenecessary Hampshire readily

trial here. The considerations raised the defend-countervailing by
— witnesses and sources of will be re-ant that Argentinian proof

in addition to those from New that Newquired Hampshire;
defendant;is an inconvenient forum for the and thatHampshire

—law do not even amount to theArgentine may apply “weighty
reasons” under the lesser standard utilized when therequired
choice between twois domestic forums. Whether the actions are
tried here or in and ofwitnesses sourcesArgentina, foreign proof
will be without that lawrequired. Assuming deciding Argentine

be settled that the mere fact the“[i]t is that court ismay applicable,
called to determine and law does not aupon apply foreign present

of whichthe sort would the ofdismissal a caselegal problem justify
Goberman,otherwise before the court.” v.properly 420Hoffman

423, Halstead,1970); 87,(3d Cir. 95Thistle v. N.H.F.2d 427 58
(1948).503A.2d

overruled.Exceptions

All concurred.


