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Hillsborough
No. 7306

HampshireState of New

v.

Robert E. Ballentine

27, 1976February

Rudman, McNamara,andWarren B. Richard B.attorney general,
for the State.(Mr. McNamaraattorney orally),

Brennan, forbrief and the defendant.William E. orally,by

Grimes, in whether it(1)The case are wasissues this burglaryJ.
of a whicherror to the entire statement codefendanthave admitted

in to consis-the defendant other showburglaries priorimplicated
beenwhen the of the witness had at-tent statements credibility

in thestatement containedtacked a inconsistentby showing prior
(2)on another and whether for thesame document point purpose

codefendant, it wasof the of the same errorcredibilitysupporting
of in heto admit the statement the defendant which implicated

for he wasin but not the one whichhimself other burglaries being
on for of the Caskie resi-tried. Defendant was trial burglaryput

found him and his were trans-dence. The exceptionsjury guilty
Perkins,ferred by J.

who been sentencedOne Franklin had andHoyt guiltypleaded
a for the State andfor the same was called as witnessburglary

outHe that carried athe defendant. testified Ballentineimplicated
cross-examination,box he it. On wasand that Hoytlarge dropped

in theinabout and admitted severalasked engaging burglaries
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area and the loot to a called Dixie’s to sell it. Notaking place
reference was to themade defendant in of theengaged anybeing
other Defendant’s counsel started to about theburglaries. inquire

of other houses had but afterdescription Hoyt burglarized stopped
the court warned him that it would a “Pandora’s box” andopen

the to into theprosecution out-of-court statement ofpermit go the
witness which defense was in cross-examination. Defenseusing

thencounsel ofabout a an out-of-courtquestioned Hoyt part
in whichstatement he had hestated that had carriedsigned (Hoyt)

the box out of the Caskie house. The witness then stated thatlarge
false,that of the statement was thebut thatpart part implicating

examination,Ballentine was true. On redirect the State offered
and the court admitted the entire out-of-court statement of Hoyt
over defendant’s on the ofexceptions question Hoyt’s credibility.
The document contained statements the defendant in aimplicating

ofseries with and his brother.burglaries Hoyt
The State a State introduced evidencethrough police employee

that Franklin had the statement above referred toHoyt given
which aided the in severalpolice clearing up burglaries involving

testified,Ballentine. After the defendant the State athrough police
officer offered the statement of the defendant in which he impli-
cated himself in other with but not the one at theburglaries Hoyt
Caskie house. The statement was admitted after a follow-hearing

which the court found it to haveing been and that allvoluntary
Miranda had beenwarnings given.

That of the out-of-court statement whichpart Hoyt implicated
the defendant in other crimes was not admitted as aproperly prior
consistent statement since no evidence of such hadparticipation

485,then been received. v. 95 N.H. 66 697Lynch A.2dSprague,
(1949); Bank, 113,95 (1948);Wilson v. N.H. 58 745A.2d v.State
Slocinski, 262,89 N.H. (1938).197 A. 560

error, however,The was not to the defendant forprejudicial
the same evidence was later Thesubstantially admitted.properly

evidence of defendant’s ofadmission been in otherhaving engaged
with had been admitted onburglaries asHoyt bearing credibility

scheme,but was also to show a or tocompetent plan design burg-
larize inhouses New and take the loot to Dixie’s to sellHampshire

Palumbo, 329,it. State v. 113 (1973);N.FI. 306 793 v.A.2d State
290,N.H.109 (1969); Garceau,Freije, 249 683 108A.2d State v.

209,N.H. (1967).231 A.2d 625 Since the statement of the defend-
ant was admitted on the issue of the of theonly credibility, ruling
court morewas favorable to the hedefendant than was entitled to
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to behave. the of the statement ceasedThus admission Hoyt pre-
judicial.

overruled.Exceptions

Lampron sit;Griffith,& not the others concurred.didJJ.,

Hillsborough
No. 7312

W.Victor Dahar v.

Department Buildingsof for
City of Manchester

27, 1976February

Dahar, se.brief andVictorW. by orally, pro

Millimet,Devine, (Mr.and E. Town-Stahl & Branch TownsendJames
for the defendant.send orally)

foris aPer curiam. This petition declaratory judgment
erecteddetermine whether a fencethe toby plaintiffbrought

in of the of a varianceis violation termsaround his poolswimming


