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27, 1976February

Heed,Souter, and Peter W. attorneyDavid H. attorney general,
the State.(Mr. forHeed orally),

Shea, and for the defendant.P. brief orally,byJohn

that the Trial CourtPer The defendant contendscuriam.
an excessive sentence.(Cann, abused its discretionJ.) by imposing

tried, athe wasAt the time the case was defendant servingpresent
for which he com-nine-to-ten an assaultsentenceyear aggravated

569,13, McMillan,v. 114 N.H.mitted on December 1972. StateSee
case, aIn the the defendant received(1974).732 present324 A.2d

sentence,sentence, forto thebe served afternine-to-ten prioryear
onon anotheran which he committedassault personaggravated

9, intheThis sentence is authorized statutesNovember by1972.
theforce on the date of offense.

of thethe and the dateBetween the date of offense sentencing,
IINew Code took effect. RSACriminal 625:2 providesHampshire

theto the effective date ofthat for an committedoffense prior
defendant,Code, of thecourt with the consentCriminal “the may,

ofthe this code.” The Criminalsentence under provisionsimpose
First, the Criminallaw in twoCode differs from the prior respects.

Code, the de-thatit the time ofas stood at providedsentencing,
for this convictionwould his sentence concurrentlyfendant serve

III. Thisconviction. RSAwith for his 651:3his sentence prior
1975, 158:2, which effecttook Julywas Lawsbyprovision repealed

25, 1975, onthe trial held itsafter court hearingeighteen days
Second, maximum sentence for assaultremand. the aggravated

to seven RSACode is three-and-a-halfunder the Criminal years.
631:2; 11.651:2

courtthat the trialthe defendantIn his arguedprevious appeal
under thebethat sentencewas bound his imposedby request
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Criminal Code. This court held that the trial court in its discretion
could sentence under the in force at the time of thestatuteimpose
offense. This court found “that it does not that the trialappear
court considered” its of under Criminaltheoption sentencing
Code. Because the todefendant be sentenced under thesought
Code, the case remandedwas so the trial court could consider this

268,McMillan,State 115 (1975).v. N.H. 339 AfterA.2d 21option.
a the trial court thereaffirmed sentence im-hearing, previously

reconsideration,denied the fordefendant’s motion and re-posed,
andserved transferred his exceptions.

The defendant then theto review of thedivisionapplied
1975,1975; 267:1)court. RSA 651:57 Lawssuperior (Supp.etseq.

Blandin,(Batchelder Referee).and The de-Douglas, JJ.; Judicial
division, and,fendant before the review coun-appeared through

sel, evidence and The review division af-presented argument.
thefirmed sentence.

The sentence in this case theminimizes defendant’s opportunity
for The ofwisdom this as distinct from itsparole. practice, legality,

616, 619-20,beenhas 114State v. N.H.questioned. 325Belanger,
789, Standards,(1974);A.2d 791 ABA AlternativesSentencing

(c) (1968).§and Procedures It to mind the3.2 is bear innecessary
ofseriousness the offense. defendant“[T]he assaulted MillerTerry

without with his fists and a knife.”provocation violently Statelarge
268,McMillan, 269, 21,v. 115 N.H. The(1975).339 A.2d 22

at twicetrial and held to con-sentencing judge presided hearings
sider the thesentence. The review saw and heard defen-division
dant, evidence, On thisreceived other and the sentence.reaffirmed

werecord cannot there ofhas been an abuse discretion.say

overruled.Exceptions


