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andfor the amounts inconservator of Mr. Robb’s assets question
onthe State of Newfuture amounts demanded Hampshirebyany

of the Newbehalf Hospital.Hampshire
on twothecontests reimbursement chargeSpecifically, plaintiff

1975)of RSA 8:43(1) The (Supp.historygrounds: legislative
incurred in mainte-for Statereimbursement expensesallowing

indicate that it is thenance of the New policyHampshire Hospital
thosethe of New to refrain fromof State Hampshire charging

Robb, theirfor the cost ofto the such as Mr.committed Hospital,
commitment; the of New(2) the Stateand by Hampshireattempt

the Newfor board and care furnished atto recover such expenses
to ancommitmenta person’s pursuantHampshire Hospital during

constitutionalorder of the court violates thatsuperior person’s
to of the law.equal protectionright

himhave decided toThe contentions been adverselyplaintiff’s
77,7168, 116 N.H. 354H.in MatterNo. In The Sargent,Johnof

The transferred isthis(1976), decided day. question404A.2d
in the affirmative.therefore answered

Remanded.

Hillsborough
No. 6947

Hampshire v.State of New

MusumeciJohn

31, 1976March
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Rudman,Warren B. Damon,andattorney Edward N. at-general,
(Mr. Damon for thetorney State.orally),

William H. R. andKelley, (Mr.Czeciuk or-Roy, CzeciukJohn John
for the defendant.ally)

Duncan, The defendant was indicted at the 1970 termAprilJ.
of the 22, 1970,court on a that on Marchsuperior atcharge
Nashua, child, Lisa,he did abduct his with intent tothree-year-old

custodian,conceal her from her Linda Musumeci. RSAlegal
585:20, 1973, mother,Laws herLinda was andrepealed, 370:12.
the defendant’s wife. Trial resulted in a verdict of Inby jury guilty.

trial,the course of the the defendant to variousexcepted rulings by
court,the trial and certain instructions to the and to the denialjury,

instructions,of his for as well of motionrequests as his to set the
verdict aside. The of law thesequestions presented by exceptions
were reserved and transferred theby Justice,Presiding Loughlin, J.

offense,At the time of the the mother andalleged complainant
the defendant were and the defendant resided inseparated,
Chelmsford, mother,Massachusetts. On libela the anbrought by
order had been entered her of thegranting temporary custody

child,minor with of invisitation the defendant. On Marchrights
22, 1970, Nashua,the defendant called at his inwife’s apartment

him,where the child was turned over to with atogether paper bag
some of the Thechild’s evidence was conflict-containing clothing.

as to the of the at this time. The mothering understanding parties
order,testified underthat the court the child was to be returned at

5 of the Thesame defendant’s was thatp.m. day. testimony by
wife,with his if he did not contest her libel forprevious agreement

divorce, she would to a decree him of theagree giving custody
mother;child with of visitation in the onthat the inrights day

defendant,father,the mother’s with whom the not onwasquestion,
terms, was at her and that when the childgood present apartment;
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the toldto defendant after some motherwas delivered the delay,
tantrums”, thatin of his violent and ithim that her father “was one

the for twohim to take a with childwould be best for holiday
weeks, off and to himthat she could “cool indicate[her father]so

herwhat was between and I...The defendantthe agreement
Chelmsford,in andhe the child to histestified that took apartment

then, father-in-law would find himhe feared that hisbecause
child, com-west” with thehis “started finallyemploymentthrough

ina California.toing stop
In denied there anher the mother that was suchtestimony,

told the to returnand testified that she defendantarrangement,
returned,the and when the child was notchild 5:30 thatby p.m.;

thethe in an effort to locateshe and a searchedcompanion city
and child.defendant’s automobile the

a hadlearned in California thatWhen the defendant complaint
he there.been him for tookfiled kidnapping, employmentagainst

Arizona,He in the childlocated authorities andwas byultimately
Arizona,husband,herwas delivered to the mother and second in

in November 1971.
relates to the trial instructionsThe issue court’smajor presented

to the After the that were the “sole judgesjury. advising jury they
indictment,case”,in after the andof the facts this and reading

ofthat the mother had been awarded custodytemporarycharging
child, the the that the defendantthe court instructed allegedjury

to child for awife “relative his thean with his keepingagreement
order”,in and that aof than set forth the Courttimelonger period

courtuntil modified a latercourt order is by“normally binding
isat the of aThis of course as I outsetorder.... stated my charge,

After ofto decide”. aof fact for readingquestion gentlemenyou
585:20, thatthe of and an instructionRSAprovisionsapplicable

intent tothe that the child was withmust abductedState prove
custodian, the continuedher from thekeep by statinglegal charge

forto mother be allthat the the “mustcustody regarded,assigned
im-lawful even the father”. This wasas aspurposes, against

course, before,I“Of asfollowed an instruction: statedmediately by
oral tothat he had anit is the of the father agreementallegation

in theforthhave of time than setthe child for a longer period
with theThe concludedrelative to visitation”. chargeagreement

oflaw child of three isstatement: “Under our a incapableyears
taken, if youconsent to the seizure and removal. And that being

takenit to have beenfind lawful be deemedit’s mustcustody,
of law”.her consent as a matterwithout
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the with to theThe defendant to instruction respectexcepted
“in it almost no whatsoever forthat leaves wayalleged agreement

of on... to that a defense to thethe use as charge kidnappingjury
“Iunder the instruction Counsel concluded:that given”.day,

to the failure to some instructionwould take Court’s giveexception
.the or.. custodian can thisthat voluntarily givelegal guardian

ofand still take this case out the realm ofto someone elsecustody
on a basis”.temporarykidnapping,

theThe that under instructions “the wasState juryargues given,
to the or absence of the wife’s con-left considerfairly presence

would toIt “concedes that the wife’s consent... tend vitiate asent”.
him from theof ‘intent to or conceal [child’s]keepfinding

within the of the statute.custodian’” meaning
the evidence that the wife consented toThe could findjury upon

in that the defendantthe of the child New andtaking Hampshire,
from the mother until heno intent to conceal the childhad formed

California,learned, with ofin contact his place employ-through
ment, offor me for the kid-that “the were chargepolice looking

occurred inOn offense must havesuch a finding, anynapping”.
California, rather than New Hampshire.

circumstances,In the instructions fur-the it is that given,plain
of thatthe with no as to the effect anished jury findingguidance

the wife to the of the child in Newconsented taking Hampshire.
did that the mother’sRather the instructions as theygiven, stating

evenbe for all as lawful as“mustcustody regarded purposes
father”, “ifthe and with some thatfinally, youagainst ambiguity

find it’s lawful it must be deemed to have been takencustody,
law”,without her consent a matter of were calculated to leave theas

no to find thewith the that there was choicejury impression except
defendant guilty.

law, theWe consider that under the consent byapplicable
mother, to theif found to have been constituted a defensegiven,

203,State, (1896);44 P. 51 Excrime v. 6 Wyo. partecharged. John
Perkins,488, R. Crimi­(1941);19 Misc. 676 seeA.2d21Kelsey, N.J.

Anderson, Criminalnal Wharton’s(2d 1969);Law ed. 1 R.182
Annot.,Procedure, 376,§ 77(1957)Law and at and743 Supp.;

317, Farrar, 41 N.H.(1932).A.L.R. 53See also State v.322-23
130,(1860); State, The(1962).Ga.Adams v. 126 S.E.2d 624218

to thedefendant’s with to the instructions juryexceptions respect
sustained,are and there be new trial.must a

defendant,Certain evidence offered the which was excludedby
to offered retrial. The defendantbesubject may uponexception,
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1972,offered to that in after the ofprove September remarriage
wife,the she told the defendant that she would not testify against

action,him in the criminal if he would toconsent of theadoption
child her new Thehusband. evidenceby was offered for the “lim-
ited of her motive... a motive onpurpose showing continuing
the of Linda ... and her husband”. If the evidence shouldpart

be offered a toagain that at theagainst background comparable
trial,last we consider that it will be admissible as to casttending

doubt both the faith of the made theupon good charge against
defendant, and the of the thatupon mother’scredibility testimony
she did not consent to the defendant’s retention of the child

22,5:30 of March 1970.beyond p.m.
We do not consider RSA to be585:20 unconstitutional because

for cruel and unusual as to thisproviding punishment, applied
Thecase. statute does not a minimum sentencerequire mandatory

520,Dean,v. 115 (1975)),State N.H.(Cf 345 A.2d 408 and under
II;the of the (RSACriminal Codeprovisions v.625:2 State

McMillan, 268,115 N.H. (1975))339 the trial21 court’sA.2d
discretion in has been what it wassentencing beyondenlarged
when the offense was charged.

insustained new trial.exceptions part;Defendant’s

All concurred.


