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CommissionWater and Pollution ControlSupply
No. 7153

Town of Sutton v.

SupplyWater and Pollution Control Commission

31,March 1976

for the(Mr.& andOrr Reno Richard B. Couser Couser orally)
plaintiff.

Rudman, Stever,and Donald W.Warren B. attorney Jr.,general,
the defendant.(Mr.assistant Stever orally),.forattorney general

Duncan, aRSA 541:6 from deter-This is an underappealJ.
Pollution Control Commissionmination the Water andSupplyby

Environmentalto the United States(commission) to “certify”
(EPA) New London treatmentProtection that the sewageAgency

fed-with andas would statecomplyfacility, proposed, applicable
effluenteral standards andlaw water dischargequalitygoverning

Sutton,of con-149:14. The townlimitations. RSA plaintiff,See
the federalthe acted intends that commission unlawfully certifying

forthe the dateinasmuch as commission applicablepermit ignored
(1)(b)§in federal law. 33 U.S.C.found the 1311Seecompliance

cer-(1)the the(C). has answered in alternative:The commission
such,law and astification is created federal any appealprocess by

court; (2) the decisionlies in the federalfrom that process properly
court,commission, notreasonable andif in isof the reviewable this

unlawful.
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15, 1973, toLondon madeOn the town oí'New applicationMay
of knownthe EPA for to an effluenta federal dischargepermit

Brook, Lake in Sut-into Lion a stream into Kezarquality flowing
ton. The would from the of aresult sewagedischarge operation

London, control oftreatment in New and under thelocatedfacility
the New London Sewer Commission.

Thereafter, notice ofthe commission and the EPA a jointgave
with to the federal and thepublic permithearing respect proposed

onstate “certification”. Evidence was taken andaccompanying
8, 1975, inthe commission issued the certification ques-January

1975,16,tion. On the EPA issued the federalJanuary permit;
thereafter the Thetreatment had afacility “green light”. plaintiff
in ofthis case concerns itself with the certifica-specifically grant
tion. It has not the action in theEPA federalappealed issuing

nor has it the commission’s decision to thepermit, appealed grant
state to the RSA 149:8 Ill-anecessary permit operate facility.

1975). The now to this court is as to(Supp. only question presented
the of the “certification”.validity

The Federal Water Pollution Control Act ofAmendments 1972
92-500,(P.L. 816)86 Stat. amended the of thegenerally provisions
federal law with control in waters.prior dealing pollution navigable

The (codified 1251-1375)§§Act in at U.S.C. envisions33part
extensive between the federal and thecooperation government

33,in theStates water of titleSection 1311fight against pollution.
U.S.C., makes it unlawful to intodischarge any pollutant navigable

33,waters as thereafter. of titleSectionexcept 1342provided
U.S.C., theauthorizes administrator of the EPA to aissue permit
for the of to certaindischarge any pollutant subject specified

One of the is therequirements. thatrequirements prospective
furnish the EPA with “a frompermittee certification the State in

which the . .. that such willdischarge originates any discharge
1311, 1312, 1316,with the ofcomply sectionsprovisionsapplicable

§and of (a) (1).1317 this title”. U.S.C. the33 1341 Unless appro-
State a reason-fails to act “withincertificationpriate agency upon

(33able of time” the §period U.S.C.thereby requirementswaiving
(a) (1)),1341 the certification is a non for the issuance of asine qua

federal permit.
This case concerns ofsection 1311 title 33 whichspecifically

establishes, alia,inter a thetimetable for achievement of objectives.
1,Section (b)(1)(C)1311 that “not thanlater 1977”requires July

the standards,effluent will “meet waterproposed discharge quality
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standards,treatment or ofschedules establishedcompliance, pur-' suant to State law or ...Theany regulations plaintiff brought
this a certification made to the fore-appeal following pursuant

We turn to thefirst defendant’sprovisions. thatgoing argument
the certification notis a “decision or order” within the ofpurview
RSA 541:1 et and is in the federalseq. properly appealable only

§courts. 33 U.S.C. 1369.See
The of the Federal Water Pollution Controllegislative history

(P.L. 92-500)Act ofAmendments and of the1972 its predecessor,
Water and Environmental Act of (P.L.1970Quality Improvement
91-224, 91),84 Stat. indicates that the did not intend toCongress

the of the several States with tojurisdiction waterpreempt respect
§control within their borders. (b);U.S.C.pollution See 33 1251

92-414, (1971)No. 1st Sess. 1-3 [hereinafter92dRep. Cong., Sen-
anate as ofimportant principle “TheReport] citing public policy:

States shall lead the national effort to control and abateprevent,
of,water ... the Federal role has beenpollution limited to support

to,and assistance the States”. at 1.Id. inNumerous theprovisions
Act evince this intent. ofSection 1370 title to the33 reserves States
the to enact more to control waterpower stringent legislation pol-
lution; (a)section in(1)1342 with section 1311 re-conjunction

that federal licensees withquires state laws as acomply applicable
effect,condition of license. To the (e)same section authoriz-1365

“citizensuits” states that the enforcementing specifically provisions
contained therein shall not restrict under statute orany right any
common tolaw seek enforcement or other relief relief“including

the Administrator or a (e).§Stateagainst 33 U.S.C. 1365agency”.
review of the State actionadministrator’s is not necessar-Although

cases,confined to the inState courts all it thatily appears Congress
to state review so in conflictsought preserve as notprocedures long

with federal law. See Power v. EnvironmentalAuthority Dep’t of
Conservation, 379 F. (N.D.N.Y. 1974); at243 SenateSupp. Report
69.

Furthermore, it tois note that under section of1341important
(certification)title 33 the for theState agency responsible certifying
is the effective to thepermit given power deny permit simply by

certification. or“No license shall beaffirmatively denying permit
if certification has been denied the ....”State 33 U.S.C.granted by
(a)§ (1).1341 to this the SenatespecificallyReferring provision,

the bill makes clear that the of thereport accompanying authority
State administrator the actionis in this “unless Stateplenary regard
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in courts of Senateoverturned the[is] jurisdiction”.appropriate
69. The of the theat authors bill considered thatReport apparently

be to review in and ofshould itselfcertifying procedure subject
with no that a to certification or its denial berequirement challenge

in a abroader to federal deSeeincorporated challenge permit.
Diamond, 34, 763,Rham v. 343 8432 N.Y.2d N.E.2d N.Y.S.2d295

(1973); Conservation,Power 379 F.v. EnvironmentalAuthority Dep’t of
(N.D.N.Y. 1974).Supp. 243

It is true that to ofreview actions the federal ad-jurisdiction
ministrator is vested in the ofUnited States Courts 33Appeals.

However, review of theeffective action of a§ State1369.U.S.C.
administrator the ofbe limited in context amay severely general

to the federal theFor Nationalchallenge permit. example,
91-190,(P.L.Act of 1969 83Environmental Stat. 852Policy

§codified in U.S.C. which is the seminal42 4321 etseq.), legislation
conservation,in the area of environmental left there-aunchanged

“act,tofore basic that allrequirement federal or refrainagencies
from the recommendations or certificationacting contingent upon
of other or §Federal Stateany 42 U.S.C. 4334. The EPAagency”.
is itself thedenied to look behind the state certification.authority

(2) (A)Section 1371 (c) of title 33 states that in the“[n]othing
National Environmental Act of 1969 shall be deemed toPolicy
authorize Federal ... to review . . . the ofany agency adequacy any

Thus,certification under ofsection 1341 thethis title”. EPA is
to a federal ifrequired the state has denieddeny certifica-permit

(33 §tion (a)U.S.C. (1)),1341 and is without to examineauthority
the basis which certification is withheld. The same ruleupon holds
true where a certification is albeit thegranted, prospective permit-
tee alsomust with the substantive theof federalcomply provisions

§act. Under (b) (1)33 U.S.C. 1369 the United States Courts of
have limited to review the federalAppeals only jurisdiction

action “inadministrator’s or If aissuing denying any permit....”
be issued thepermit may EPA when in thefactproperly by

issued,certification which it is was it isupon premised improperly
doubtful that in a United ofStates Court an interestedAppeals

would be entitled to review ofparty state certification thebeyond
bare as to whether theinquiry certification is affixed to the permit.

considerations,from theseApart that wepragmatism requires
take in this matter.jurisdiction We are to reviewasked nothing
more a decisionthan of the State commission made under relevant

§state law. (b) (1)See 33 U.S.C. 1311 (C). The State is thecourt
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of the state courtsforum for review such decisions. “It islogical
last word as to the of statewhich have the first and the meaning

is within theand whether a orderstatutes legislativeparticular
make it the action of the State.”of reference so as to Pub.terms

237,Inc., (1952).344 U.S.Comm’nv.Serv. 247Wycoff Co.,
thea of case lawthere is paucity discussingUnderstandably,

courts,the federal in thisthe State andof respectively,jurisdiction
of v. En-scheme Powercomplicated Authority Dep’tlegislation. of

Conservation, (N.D.N.Y. 1974) aF. wasvironmental 379 243Supp.
the New York of Environ-suit to Stateseeking enjoin Department

to amental fromConservation priorconducting public hearings
a1341” certification to the Federal Power“section Authority,

within of The ar-the terms the statute. plaintiffslicensing agency
that thethe inquiry contemplated by precertification hearinggued

of“outside the the State’s and wouldwas authorityproper scope
under the federal at Inenter areas ... act....” Id. 245.preempted

the the district court ruled that “the state courtsrefusing injunction
for the toof New York are a far more forum plaintiffappropriate

Itof Id. atthe the 248.[precertification] hearings”.challenge scope
toforum”would follow courts are the “morethat State appropriate

of certification itself.the and factualchallenge legal underpinnings
34, 763,Diamond,In 343de v. 295 N.E.2dRham 32 N.Y.2d

of undertook(1973),84 the New York CourtN.Y.S.2d Appeals
ofundera review of a certification issued thesuch predecessor

course of re-which identical. In thesection 1341 was essentially
action, that of fed-the the court noted thestate provisionviewing

the certificationeral law “relinquishes onlyestablishing procedure
to theone element of the otherwise exclusivejurisdiction” granted

in left to “deter-Federal Power Commission that the States were
the wouldmine and thatonly project complycertify” proposed

effluentwith state law in to limitations.applicable regard discharge
768,44, at withat at 343 90. ConsonantId. 295 N.Y.S.2dN.E.2d

to review thethe courts haveState jurisdictionthis responsibility,
sum,in theofof or “certification”. Takenthe denialvalidity grant
that theinvolved lead to the conclusionrelevant considerations

toof todecision the State commission issue certification pursuant
New§ is reviewable under RSA 541:1 et SeeU.S.C. seq.33 1341

127,Nelson, N.H. 810113 302 A.2dAss’n v.BankersHampshire
of theanconclusion necessitates examination(1973). This

and in directcertification was unlawfulclaim that theplaintiff’s
of statutes.contravention governing
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certified,The as follows: The commission interplaintiff argues
alia, the effluent at New London wouldthat proposed discharge

with the of sections 1311 33“comply applicable provisions
above,§ (a) (1). (b) (1) (C)U.S.C. 1341 As noted section 1311

1, 1977,that not later than the sourcerequires July discharge point
standards,shall be in with “water treatmentcompliance quality

standards, ofor schedules toestablishedcompliance anypursuant
added.)State law or . . ..” Theregulations (Emphasis phase-in

schedule which was established the does notcommissionby require
31,the treatment to be until Decemberfacility fully operational

1977, six thesome months after critical date found in the federal
1975).RSA ofSee 149:8 Because this thelegislation. (Supp. lag,

meet,ofwaters Lion Brook and Kezar Lake will not the substantive
for class B waters forthset in RSA 149:3requirements (Supp.

31, Hence,1975) until December 1977. the theargues plaintiff,
commission could not that the New Londonlawfully certify facility

1, 1977,will with state law on thatsincecomply applicable by July
date, it will be an effluent willwhich cause Lion Brookdischarging
and Kezar Lake to be classed as it thesubstandard. Were not for

II,forschedule abatement of suchRSA 149:8provisions activity
would be a clear violation of the 1975).statute. RSA 149:8 I (Supp.

RSA 149:8 II authorizes the commission to establish reasonable
timetables for with abatement orders. Thecompliance pollution
commission found it reasonable to ofset a date Decembertarget
31, 1977, for full of the New London Theoperation facility.
schedule contains interim oflevels abatement in order to insure
successful of the thisphase-in thefacility. By certifying facility,

1,commission to the EPA notthat later thanrepresented July
1977, the treatment would be in with thefacility compliance

schedule established thephase-in commission under RSA 149:8.by
Section (b) (1) (C)1311 of title 33 does not thethatrequire

1, 1977,be that Lionfacility fully so Brook andoperational by July
Kezar Lake will meet the standards for class B Itwaters.thereupon

1, 1977,that on or beforemerely therequires shall beJuly facility
in with the schedulecompliance established state law.phase-in by
The does not contend that the will not inplaintiff befacility always

with the schedulecompliance established the commission.by
circumstances,Under these the of certification wasgrant proper.

Diamond, 34, 763,de Rham v. 32 N.Y.2d 343295 N.E.2d N.Y.S.2d
(1973).84

Petition dismissed.
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Grimes,decision; didKenison, in the J.,notdidC.J., participate
sit; concurred.the othersnot

Rockingham
No. 7174

Sepessyv. L.BerthaEmil S. Wieszeck

SepessyBertha L.v.Emil S. Wieszeck & a.

31, 1976March


