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for the& (Mr.Prolman Holland Francis G. Holland orally) plain-
tiff.

Sullivan, (Mr.& and L. CramerHorton Francis CramerGregg
for the defendant.orally)

Lampron, a theto the court from denialAppeal superior byJ.
of ofHudson Board amendedAdjustment plaintiff’s ap-Zoning

for and other relief. its thevariances termsByplication applica-
(1) a variance from the 35-foottion the following: heightsought

I, (a)of of the ordinance to thelimitation article section 5 permit
of a deter-(2)erection a drive-in theater screen 47 feet high;

III, 1 (d)section 16 entitled “Amusementmination that article
ofand recreation services” the erection andpermitted operation

theater; (3) from that sectionan outdoor drive-in and a variance
to erection and of a drive-of the ordinance the operationpermit
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in whichtheater on 111 ona lot on Route holdsplaintiff5fa-acre
4,an to The denied on Octoberwaspurchase.option application

RSA1973. Plaintiff filed a motion for under 31:74rehearingduly
23,1975) and a onfiled thereto 1974.January(Supp. supplement

The of the onboard denied and24adjustment rehearing January
the courtto under RSA 31:77.plaintiff appealed superior

The Trial the(Bois,Court heard some andJ.) testimony parties
made certain on the and therecord thatstipulations agreed

court,three be transferred to this which thefollowing questions
trial court reserved and transferred without are: “1.Theyruling.
On the record the ofwas issue the nature of the‘permitted’

construction and land use before theplaintiff’s proposed properly
On the the issue ofof record wasBoard 2.Adjustment.Zoning

the of thenature construction‘permitted’ plaintiff’s proposed
and land use and for to theproperly preserved ripe appeal

Court. If the are answered in theSuperior 3. first two questions
affirmative, is the construction and land useplaintiff’s proposed

under the ordinance.”permitted
record, briefs,It from the thethe and thatappears arguments

the main of this is to atransfer obtain determinationpurpose by
III,this as tocourt whether or not article 1 (d)section 16 of the

Hudson ordinance the erection and ofzoning apermits operation
dodrive-in theater. We not recommend the followedprocedures

in this as for an lawcase models issue of as to theraising meaning
However,of certain terms in an ordinance. we are of the opinion

that after been refused aplaintiff, thehaving permit by building
to build drive-ina theater itinspector because was not permitted

ordinance,under the did the theraise issue of oflegal meaning
III, (d)article section 1 in its for theto boardapplication appeal

of adjustment.
We have held that where the issue does not involve the proper

discretion,exercise of administrative but therather ordi­whether
valid,nance is a court will resolve the matter ofusually regardless

the 454,administrative v. 112 N.H.Faucher.posture. Londonderry
456, 581, where,(1972). true299 A.2d 582 This is also as in this
case, the issue is a of law as to the of certainquestion meaning

Brentwood, 287,interms a ordinance. v. 115 N.H.zoning Metzger
291, 24, Davis,(1975);343 A.2d K. §Administrative Law27 Text

ed.(3d 1972);20.09 L. Control ofJaffe, AdministrativeJudicial
(1965).Action 433-36 it is to decideConsequently unnecessary

whether the hasplaintiff exhausted his administrativeproperly
However,remedies. administrative remedies must be exhausted
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involved.of discretion isexercise administrativewhen the proper
Am, (1962).§ 595Law2 2d AdministrativeJur.

case we hold that thecircumstances of this “permit-Under the
notconstruction was onlyted” nature of proposedplaintiff’s

forbut wasofthe board ripebefore adjustmentzoningproperly
there-court on transfercourt and thisdecision the byby superior
wheretrueat 395-97. This isfrom. L. Jaffe, particularlySee supra

involved.on the issuethe theirhave positions legalparties argued
“1” “Yes.”and isOur answer to transferred “2”questions

drive-indoes not mentionThe Hudson ordinancezoning
ref-is made for their useWhere no by expresstheaters. provision

them, drive-in be inferredto establish aerence to the mayright
such “other similar uses” orin the ordinance asfrom language

Anderson,for R.“recreational uses not elsewhere”. 2provided
(1968).§ thatLaw of 11.15 Plaintiff suchAmerican arguesZoning

III, (d)1 whicharticle section 16an inference can be drawn from
located,district, where land toin a rural island plaintiff’spermits
Defendantused for “Amusement and recreation services.”be

is byout that the above immediately precededprovisionpoints
establishment, In-1 “Motion(d)section 15 which permits picture

to transferreduse in that The answer questiondoor” as a district.
“3”, and land aswhether construction usethe proposedplaintiff’s

ordinance, in thethe lies whata drive-in theater is bypermitted
intended theseby provisions.enacting body

1942,ordinance, in wasHudson firstThe zoning adopted
6,and as as March 1973. Weat various times recentlyamended

were in existencenotice that drive-in theaters at thetake judicial
for a beforeand had been in existence quitedate periodlatter

ofwere the con-theaters subjectthen. note that drive-inWe also
Hence, it difficult toareas. is assume that thein certaintroversy

was not to the mind of thoseof drive-in theaters broughtsubject
III,when 1amendments article sectionand adoptingproposing

establishment,“MotionIt15 considered.(d) permits: picturewas
werethat drive-in theaters notIt evidentis specificallyIndoor”.

under this as coulda use section theyas easilyincluded permitted
In.” omis-“Outdoor” or “Drive Whether thisbeen by addinghave

defendant, 1,resulted, the because articleas contended bysion
a to a ofstructures in rural district 35(a)5 limits heightsection

screen,for a drive-in movie thusitfeet which makes unpractical
variance, we aretheater a forsubjectto make a drive-inintending

or comment.to knownot in a position
difficult, however, theto conclude that ordinancefindWe it



181

theater a use underintended to make a drive-inwas permitted
1 (d)section 15 and(d)1 16 which followssection immediately

“Amusement and recreationthe services”.headingbears general
true, that a couldcontended the suchIt is as plaintiff, phraseby

in thea whole of activities amuse-be to rangeinterpreted permit
field, a drive-in theater.ment and recreational includingprobably

of the whole ordi-context of these two sections andBut in the
nance, 1 (d)we hold that to section 16 asinterpret authorizing

would be the words in these sections adrive-in theaters giving
which not intended their framers.was See State v.meaning by

178, 181, 94,Richardson, (1942).N.H. 9792 27 A.2d
theOur to transferred “3” is “No”answer question plaintiff’s

and land use for a drive-in theater is not aconstructionproposed
under the Hudson ordinance.use zoningpermitted

Remanded.

All concurred.
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