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5,However, 1976,on the ofcase Dwen v. re-April Barry supra
lied on the thewas reversed United Statesby plaintiff by Supreme

5,(U.S. 1976).Court in 44 U.S.L.W. 4469v. AprilKelley Johnson,
we hold that absent the basis on which theConsequently, only

have been his for a writplaintiff’s petition might granted, petition
of certiorari is denied. There is no astatutory provision allowing

oflate an under RSA ch. 541. We need not decide iffiling appeal
court, nevertheless,this tohas allow the latejurisdiction appeal

weas find no basis under therequested by plaintiff’s petition
circumstances which would a late Plaintiff’sjustify appeal. petition

this relief is also denied.seeking

Petitions denied.

All concurred.

Cheshire
No. 7012

Kenneth D. Cornwell

v.

Paul E. Cornwell

30, 1976April



206

Lane, Lane,(Mr. orally),Lane and Howard B. Jr.,Howard B. Jr.
for the plaintiff.

Prunier,Leonard, Gall, and& R. PrunierMazerolle GeraldShapiro
defendant.for the(Mr. William orally)J. Groff

Cornwell,defendant,Duncan, The Paul to find-exceptedJ.
inCourtand of the Superior J.) resultingings rulings (Loughlin,

in of thethe of a trust favorconstructiveimposition plaintiff upon
the name thecertain real estate in of defen-standingpresently

The of law were reserved and trans-dant. questions presented
ferred The defendant fashions three is-the justice.by presiding

(1) Did the court havehis trialsues bypresented exceptions:
the forto rule on certain requests by plaintiff findingsjurisdiction

andthe had been reservedof fact and of law after caserulings
court; as mat-(2)this was the evidence sufficient atransferred to

Barrett)(nowthat Irene Cornwellter of law to thejustify finding
in one to thea confidentialand Paul Cornwell stood relationship,

ofother; doctrine “unclean hands”the(3) does equitableand
thisbar relief in case.

ofThe which is the of this consistssubject litigationproperty
Keene,inlocatedacres withfifty improvementsapproximately

Cornwell, deceased,nowNew Kenneth purchasedHampshire.
time,$7,200. ofthat he athe land in 1944 for At made payment

$4,000 of thea note and to secure the balanceand mortgagegave
he the fullmonths hadWithin thirteen paidpurchase price.

amount.
1950,In of the estate ofMarch the administratrix John

ofZielinski in hissuit Kennethbrought capacity employer,against
out acci-for death of an of a loggingemployee arisingwrongful

in thein A verdict for thedent Vermont.Rockingham, plaintiff
6, Cornwell, 100case was affirmed on December 1955. Zielinskiv.

34, (1955).N.H. 118 A.2d 734
6, 1953, commencement of thatOn to theOctober subsequent
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title,verdict, all histransferredaction but to Kenneth right,prior
wife, con-Irene. Kenneththe to hisand in farminterest fifty-acre

farm, hisfromtinued to on the and withlive helpperiodic
on a newbrother Paul was able to meet mortgage.payments

wasNevertheless, that foreclosureit in 1959became apparent
toPaul to take titleimminent at which time it was forarranged

11,Kenneth onthe from Irene and Mayby conveyanceproperty
the was1959. The found thattrial court conveyanceexpressly

would be recon-made the that theunderstandingupon property
to when wasKenneth his “financialveyed “straightenedplight”

time, theout”. From to totime Paul maintainexpended money
to amortizetaxes and to thepremises, mortgage.pay

However, 1967, tothe court found that in Kenneth was able
$2,999.98retire the owna of from hismortgage by payment

funds, and that Kenneth both andhad thereafter the 1969paid
1970 Thetaxes. decree a constructive trustproperty imposing

that Kenneth shouldstipulated reimburse Paul for all expenses
1959,incurred inhim the sinceby maintaining property together

with for certain other advances.$900
The trial court found “the in which hedefendant’s testimony

denies the for the benefit to be lessholding property plaintiff’s
Paul,than In ofcandid”. the betweenlight relationship existing

Irene,Kenneth and the constructive trust incourt aimposed
Kenneth,favor of the of tobenefit which will enure his estate.

The defendant’s first of error relates to certainassignment,
toand made insupplemental findings rulings response requests

of the which were not acted after the wasuntil caseplaintiff upon
transferred to this the thesecourt. When discovered thatplaintiff

overlooked,had thebeen resubmitted them andrequests plaintiff
were with one createdthey This angranted exception. apparent

conflict with certain of the court’s earlier andfindings rulings.
The defendant contends that the lackedtrial court jurisdiction

to these thegrant after case had been reserved andrequests
Munnis, 446,transferred. v. N.H.107 224 232Rautenberg A.2d

(1966), court,indicated that of an in thisduring pendency appeal
the trial court has to “dojurisdiction that be neces-anything may

Court,for the ofsary the case in this or in further-presentation
447,ance of the Id. at at The actionappeal----” 224 A.2d 233. by

the trial incourt the case at bar towas aid indesigned presenta-
tion on and the action taken wasappeal not v.Bullockprecluded.
Director, 629, 633, 789,Md. (1963).231 190 A.2d 792

The inconsistencies relied related in to the existenceupon part
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The had defendant’scourtaf confidentiala relationship. granted
there was no sucha of law that relationshipfor rulingrequest

defendant’sIrene Paul. It also had requestbetween and granted
hadthere no such butfor of fact that wasa finding relationship,

to Kenneth andsuch a asa similar anddenied rulingfinding
Paul.

inconsistent, wasthe to asThe later by plaintiff, pointedrequest
was a confidential be-that “thereof relationshipfacta finding

Cornwell,Cornwell, and PaulKenneth Cornwelltween Irene
1959,in in con-Paul whichthe farm towhen Irene conveyed

(sic) andex- sister-in-lawKenneth joined, namelyveyance
brother”.

have, ex-could be found toa confidentialClearly relationship
toIrene when was madeKenneth andisted between conveyance

Paulher, and rule thatthe court could find sinceand properly
value, tofor he holdfide should subjectnot a bonawas purchaser

inKennethwhen Irene andKenneth’s interest joinedequitable
(1937);§of 1to Restitution 168him. Restatement seeconveying

Scott, of1967).§ 45 ed. We find no(3dA.W. Trusts inconsistency
a construc-to vitiate the decreesufficient imposingconsequence

tive trust.
evi-concerns the ofThe nextdefendant’s quantumassignment
de-in of the thedence petition. Specifically,presented support

of lawas a matterfendant contends that the was insufficientproof
to of a confidential betweenestablish the existence relationship
Irene and It conceded under the facts thePaul. is that plaintiff

to the of aestablish such amust relationship support imposition
393,N.H. 74constructive trust. v. 107 224Pleakas A.2dJuris,

135,Kachanian,(1966); v. 100 N.H. 566Kachanian 121 A.2d
(1956).

lands,“[n]oRSA 477:17 that trust except-provides concerning
of law” besuch as arise or result shallmay by implicationing

the to bean instrumentcreated unless partyby signed by
However, a will when thereconstructive trust arise hascharged.

of an an oral tobeen a estate reconveyupon promiseconveyance
Scott, 44,(See (3d 1967)),§1 A.W. at ed. and theTrusts 333

fraud, duress or undue influencewas procured byconveyance
26,Peaslee, (1957));433 or made as101 N.H. 131v. A.2d(Patey

loan, in afor or confidentiala between partiessecurity standing
or to each other. 107 N.H.Pleakas v.fiduciary Juris,relationship

Co.,393, (1966);74 v.A.2d see Rosenblum224 EngineeringJudson
267, (1954).99 The of a constructiveN.H. 109 558 deviceA.2d
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restitution,of en-totrust is based prevent unjustupon principles
Evidence of anrichment of one at the of another.person expense

of the oforal otherwise unenforceable because Statuteagreement,
Frauds, en-be shown for the ofcan purpose unjustpreventing

399, 78-79;at atrichment. v. Re-Pleakas A.2d224 seeJuris, supra
44,§(Second) (1959).statement of aTrusts Comment The court

will not enforce the oral but rather will con-aagreement impose
structive on intrust the favor of thethe ofproperty beneficiary
promise.

bar, that, transfer,In the atcase the Paulplaintiff alleged upon
he,to the farm to the and thatorally promised reconvey plaintiff;

the and Paul and Irene stood in a confidential relation-plaintiff,
2,§to (Second)one another. The Restatement of Trustsship

b, (1959)Comment at 7 thatstates confidential relation exists“[a]
between two when one has the confidence of thepersons gained
other and to act or advise with the other’s ininterestpurports
mind .... is to exist where there is[I]t aparticularly likely family

one ofor ....” in-this court hasrelationship friendship Similarly,
dicated “itthat is sufficient that there is a orfamily relationship
other of such a that thecharacterpersonal transferorrelationship
is in that the transferee will act injustified hisbelieving interest”.

Kachanian, 135, 137, 566,Kachanian N.H.v. 100 568121 A.2d
Scott,(1956), 1 §A.W. Trusts (1967).quoting 44.2

“The term or confidential relation’ is a‘fiduciary compre­
hensive one and exists wherever influence beenhas andacquired

Annot.,abused or confidence has been and 35reposed betrayed”.
280, Austin, 155,(1925);A.L.R. 308 135 Me.see Austin v. A.191

(1937). the276 trend is toward the inToday, termliberalizing
order to enrichment.unjust (Second)See Restatement ofprevent

44, a,§Trusts (1959).Comment at 114 Proof aby preponderance
of Scott,the evidence is deemed sufficient. 5 A.W. §Trusts 462.6
(1967).

The facts of this case indicate that a of confidencecommunity
existed the with the trial court’s find-among principals. Coupled

that the defendant was “less than ining candid” hethatdenying
had Kenneth,to the toorally the evi-agreed reconvey property
dence the of the constructive trust.supported imposition

the defendant contendsFinally, that the doctrine of “unclean
hands” will bar inrelief this He theequitable case. thatargues

from Kenneth to Ireneconveyance was made to theprotect prop-
from aerty creditor and thusjudgment (RSAwas fraudulent

545:4, :7); and that those who come to must do withsoequity
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hands, is denied.or reliefclean equitable properly
suit, that histo astates: “The op-party complainingPomeroy

of the latter’s‘unclean hands’ becauseis in court withponent
has been suchshow that he himself byconduct... must injured

conduct, Theof to the case.theto principlejustify application
not todone to the defendant himself andbeenmust havewrong

399,§ atsome third 2 Pomeroy,party.” Equity JurisprudenceJ.
478,Fisher, Mich. 157 N.W.(1941);99 Co. v. 190Cochran Timber

399, 406, 312, 314(1916); 90 Conn. 97 A.v.282 Lyman Lyman,
(1916).

noin the defendant was inIt is clear this case that way pre-
or,to Irene forthe from Kennethtransferjudiced originalby

matter, Irenethat the transfer from to himself. Thoughby
the Paulcreditors have contestedKenneth’s conveyances,might

atnot he was not Kenneth’s creditorraise this defense sincemay
the times of conveyance.

overruled.exceptionsDefendant’s

All concurred.
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