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den evidence within theof this of RSAovercoming meaning
Comm’n,541:13. Fire 103 N.H.District v. Water PollutionPlymouth

169, 173-74, 677, (1961);167 679-80 Waste ControlA.2d Systems,
21, 659,State, 23-24, (1974).114 N.H. 314 661Inc. v. A.2d

(RSAInasmuch as our Outdoor Law ch. 249-AAdvertising
1975)) the of theand follows andadopts philosophy(Supp. policy

(23 131)§ActBeautification of 1958 U.S.C. it is entitledHighway
to a broad to its forinterpretation accomplish purposes making
the safe and devoid of devices. thehighway distracting Opinion of

268, (1961);N.H.103 169 A.2dJustices, Cunningham,762
1965,Control Under the 71Billboard ActHighway Beautification of

L. We no(1973).Mich. Rev. find error of in the1296 law ruling
made the theassociate commissioner of Newby Hampshire

of Public Works and theDepartment Highways. Accordingly
order is

dismissed.Appeal

All concurred.
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for the(Mr.and E. orally)H. Grinnell StantonGeorge Tefft Tefft
plaintiffs.

[of Massachusetts]and M.Madeline NeilonBasbanesGeorge J.
for the defendants.Neilon orally)'Madeline M.

Duncan, a for real estate inis ofThis partitionpetitionJ.
their son andand his wifethe againstby plaintiffDerry brought

a decree that thehis wife. The defendants their answer soughtby
of of theto them free and clear claims plain-belongedproperty

the Court andA commissioner was by J.)tiffs. appointed (King,
tothe of of the oversale premises, amounting slightlyproceeds

interest,$22,400 clerkwere with the ofofexclusive deposited
Cann, decree was en-a finalJ.,court. beforeFollowing hearing

$20,000 the and thethe totered of proceeds plaintiffsawarding
forthe defendants’ motionto the defendants. Thereafterbalance

denied, to All ofquestionsa “new was subject exception.hearing”
werelaw the reserved and trans-raised defendants’by exceptions

Cann,ferred by J.
the of theThe the nature of title respec-record indicates that
or in aaction taken omittedtive is priorbyparties complicated

in which thebetween the same plaintiffspartiesproceeding
to considera-to the them for suchhave conveyedsought premises

determine, to there-or have their interesttion as the court should
in otherwise determined.

of the facts. TheThe arises out plaintifffollowinglitigation
Sr., from his brother ain 1968 toBenjamin, agreed purchase

Sr., wife then oc-in which and hishouse Derry Benjamin,single
then on leave from theThe defendant wasJr.,Benjamin,cupied.

inloan was made his name to takeand for aNavy, application
ofthe billunder GIof favorable terms availableadvantage

the noteTitle was to whoconveyed Benjamin, Jr., signedrights.
and mortgage.

Sr., of theThereafter made all on accountBenjamin, payments
taxes,and in Additional homeloan until sometime 1974.

interim,were made in the which theloansimprovement plaintiff
Sr., were from aalso and the convertedBenjamin, paid, premises

store,to a in expen-house three and resultingapartmentssingle
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ofin of theditures excess by plaintiffs Benjamincarrying charges,
$20,000, the court found theover which sum trial “represented

life savings”.parent’s
1972,in aIn the thebyoriginal proceeding brought plaintiffs

the made the basis ofwas filed and a decreestipulation by parties
24, 1973,date of which the defendants were or-under July by

to the adered to the Plaintiffs and to survivor of them“convey
oflife estate in the to the the defendantsproperty”, subject right

“to oflive in the and/or a small business” inoperateproperty part
the for utilitiestheir needs paying onlyproperty “appropriate

No ever made thetherefor”. was defendantsconveyance by pur-
decree,to this but moved into the andsuant they premises,

to the of the for subse-allegationsaccording petition partition
filed, to oust the from thequently proceeded premises.plaintiffs

1974,In the ofdefendants moved to vacate the decreeJune
24, 1973, the itthat had created “an unwork-July upon ground

hostileable and situation”. So far as the motion was neverappears
acted upon.

1974,In the in forSeptember thisplaintiffs sought petition
then to have a commissionerpartition, andpending, appointed

the defendants ordered to vacate the oforderpremises. By King,
18, 1974,on theJ., defendants were defaultedSeptember and

was and an order for sale Onentered. Octoberpartition granted,
23, 1974, the defendants’ motion to set theaside order of Sep-

18, 1974,tember was insofar as“granted default aside”setting by
24, 1975,The was sold onKing, and theproperty April pro-J.

ofceeds the sale and insurance from a fireproceeds resulting
clerk,were with the asdeposited stated.previously

The nature of the interest of the in theplaintiffs property
which is the matter of thesubject must be viewed aslitigation

rather thanequitable whether isit considered to havelegal, arisen
out of the 1973,conduct of the between 1968 and or outparties

24, 1973,theof decree of which wasJuly never withcomplied by
defendants,the and which to have vacated motionthey sought by

never on forbrought hearing.
No issue is the the topresented of courtconcerning jurisdiction

If, contend,order as defendants nowpartition. the oftitle the
in was that of lifeplaintiffs, tenants reason of theequity, by stipu-

of decree,lation the the basis of the 1973 thenparties forming
both and defendants were toentitled ofplaintiffs possession por-
tions of the and was Putnamproperty, partition granted.properly

Davis, 121, Stearns,v. N.H. (1960);103 166 469A.2d see Wallace v.
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367, 109 (1950).77 A.2d96 N.H.
ofthe trial orderrelate to court’sThe nowissues presented

the The defendantsfromof thedistribution property.proceeds
in thethat the court erredmaintain considering plaintiffs’ expen-

and in this court that theditures on the plaintiffsproperty, argue
the of their life Itentitled at most to “actuarial value” estates.jare

thehowever that this contention was never to¡appears presented
court, is not be-trial and bypresented any exceptionconsequently

isThe whether the court erred inus. issueonly remainingfore
$20,000of tothe the to reimbursepayment plaintiffsjordering

for for to thethem made improvementsexpenditures permanent
names, in toin the defendants’ order preventstandingproperty!

134,Abbott, (1916).A.78 N.H. 97 976enrichment. v.Abbott(unjust
are res ad-The defendants that the barredplaintiffs byargue

24, offrom the order the court1973judicata arising July approv-
suit,in the which madethe of the previousing partiesstipulation

to the forno for allowance expendituresprovision plaintiffs
action, and themade. That however never went to judgment,

court, com-of were neverand the order theagreed stipulation
the decree. Inwho moved to vacatewith the defendantsplied by

circumstances, enterconsiderations properlythese equitable may
of enforcement of theirinto the executory agreement.question

163, (1976);v. 116 N.H. 355 v.A.2d 426 BurtmanCorey,Ducey
412,Butman, (1947).N.H. 54 36794 A.2d

nature, of the courtin and thePartition is jurisdictionequitable
of thein a fair divisionof claimsextends to conflictingadjustment

v.in the of the attendant circumstances. Barneyproceeds light
515,Eaton, A.Leeds, v. 78 N.H. 102(1874);54 N.H. Warner128

6.21, (A.§§of(1917); American Law 6.26Property535 see 2
§ 13871952); Equity JurisprudenceCasner ed. 4 Pomeroy,J.

ch. 538 is(5th 1941). The at law afforded RSAed. remedy by
ofnot of jurisdictioncumulative and exclusive equitablegeneral

411, (1898).the court. 69 N.H. 43 EquityHale v. A.121Jacques,
in be dividednot that the alwaysdoes require partitionproceeds

theheldto the relative value of the estates bystrictly according
17,Locke, (1894);A.68 N.H. 40 395Leavitt v.respective parties.

134,Abbott; (1916).976N.H. 97 A.seeAbbottv. 78
Court, ofin theThe Wisconsin partitionSupreme discussing

land held in the rationale thus:joint tenancy, explained

theirinterests of tenants“[T]he joint being equal during
lives, that dissolution of thea arises uponpresumption
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cotenants,the oflives the each isjoint tenancy during
to of theentitled an share Thisequal proceeds. presump­

rebuttal, however,totion and does notis subject prevent
from introduced that theproof being respective holdings

and theinterests of are Theparties unequal. presump­
tion be rebutted evidence the source ofmay by showing
the at theactual cash the time of acquisition...outlay

services,contribution of or un­unequal by moneyway
in the orequal expenditures improving property freeing

clouds,it from and other evidence rais­incumbrances or
ofinferences to the interest inideaing contrary equal

399, 406,the estate.” v. Wis.joint 23 2d 127Jezo,Jezo
246, (1964).N.W.2d 250

There is no reason this rationale should not tological why apply
between life and willtenants remaindermen. lookpartition Equity

behind the estates of the toand as their reallegal parties inquire
theinterests in the knew thethatproperty. Although plaintiffs

reversion,would holddefendants the the defendants will never-
theless be toenriched if theretainunjustly permitted proceeds
which result thefrom the fact that theimprovements. Despite

an to take life will be de-plaintiffs signed estatesagreement they
nied the benefit of and financedproperty improvements entirely
out of Locke,their if the setpockets award is aside. See Leavitt v. 68

17,N.H. (1894)40 A. 395 wherein the court theinstructed com-
tomittee theconsider claim fordefendant’s madeimprovements

while he inwas and which he knew inured to the bene-possession
515,Eaton,fit of the entire estate. See also Warner N.H.v. 78 102

(1917).A. 535
The sum awarded to the for inwas incurredplaintiffs expenses

the and loans. There is au­improving property ampleamortizing
suchthority American Law ofpermitting 2recovery. Property,

6.18, 83;§ at (1936)§Restatement ofsupra and127Property
a,amended Comment (1949);1948 Warner v. EatonSupp. supra

(allowance 501,Weisner,for Hermance v. Wis.improvements); 228
N.W. (1938) (allowance279 608 for insums expended discharge

of a mortgage).

overruled.exceptionsDefendants’

All concurred.


