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in v.n which have occurred Stateconditions intervening years.
150,458, 464, ofMillette, (1972). use154N.H. A.2d By299112

447:2, in-in aterm RSA legislativethe generic “appurtenances”
structures, thewhether ofto include all typetent can be discerned

written, orthe wasthe time statutewhich were atconstructed
such as the roadways.ofmodern presenttypes appurtenances

which increase theThe are improvementsroadways permanent
in thewill be reflectedandvalue of the defendant’s buildings

for it. It therefore logicalhe will receive appearsDurchase price
thewithinembracedthe intent of the roadwaysthat legislature

Co., 337Co. v. Landlien statute. Ladue DevelopmentContracting
1141960); v.(Mo. The Co.578 CutStone Gray,Dugan5.W.2d App.

Inc.,497, (1893); BradwoodMo. S.W. 854 Realty,21 Application of
374, 93 N.Y.v.(1964);315 Kenney Apgar,Misc. N.Y.S.2d13 2d 251

(1883).539

overruled.Exception

concurred.All

traffordS­
No. 7287

D. v. Katherine L. Herman &Barcomb a.Jerold

29, 1976May

for the(Mr.& A. McManus orally)McManus AnthonyJohnson
plaintiff.
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(Mr. CullimoreB. CullimoreNadeau & and William orally)Gray
for the defendants.

Kenison, In the voters of the of Rochester1967 city ap-C.J.
to suitthree the charter. Thisamendments challengescityproved

on the that werethe of these amendments ground theyvalidity
with theto voters in accordancenot drafted or submitted the pro-

1975, Lawscedure statute. RSA 49-AT2 (Supp.prescribed by
1963, 275:1). that the char-ruledJ.)The CourtSuperior (Dunfey,
ter are invalid.amendments

ofof the involved the termOne amendments personsproposed
toin council. Prior 1967 theelected to fill vacancies the city
shouldRochester that such servecharter provided personscity

such“for the term.” Under the 1967 amendment per-unexpired
serve the election next The wassons “until plaintiffensuing.”

in theelected in to fill a for Ward One Roches-1973 vacancyJune
of ran untilter The term hisCouncil. unexpiredCity predecessor

thePursuant to the 1967 charter amendment1976. cityapparent
term would with thesolicitor ruled that the plaintiff’s expire

The filed theNovember election. petition1973 presentplaintiff
defendants,for relief to theand injunctive preventdeclaratory

clerk, an electionthe of Rochester and the from holdingcity city
the In the Courtfor Ward One seat. 1973 SuperiorSeptember

The was de-(Morris, denied theJ.) requested injunction. plaintiff
feated at the election. Trial in 1974 on the plaintiff’s peti-April
tion for in that theresulted 1967declaratory judgment rulings

wascharter amendment was invalid and that the entitledplaintiff
office of The de-to hold for the term hisunexpired predecessor.

1975,fendants entered their in this court in Augustexceptions
the inand case was 1976.Januaryargued

The defendants contend that the must beplaintiff’s remedy by
warranto,of thewrit which must bequo sought by attorney gen-

Salem, 500, (1951);eral. v. 96 N.H.See 78 921A.2dStickney
264, 268,Nadeau, 110 N.H.General ex rel. Chamberlin v.Attorney

118, (1970). A with to thesimilar contention266 A.2d 120 respect
ofform the and in v.was made rejected Bridghamproceedings

85, 392,Keene, 84, (1972).N.H. 393 also Leonard289 See112 A.2d
311,Philbrick, 313, 819, (1965). Thev. 106 N.H. A.2d 820210

issue in this not the councilman election but the valid-case is 1973
Aimo,of N.H.the charter amendment. v. 1101967 Nickersonity

348, 349, 828, (1970).830266 A.2d
1963,1975, 275:1) citiesRSA Laws authorizes49-AT2 (Supp.
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referendum the charter amendmentto procedure pre-byadopt
ato : thisscribed RSA 49-A:8 Under city may12.by procedure

without the ofamend its charter referendum necessityby popular
to theact the court. Rochester votedbylegislative general adopt

ch. incharter amendment of RSA 49-A 1963.provisions
inwere the submission of theThere numerous irregularities

First,to the trial1967 amendments voters. thecharterproposed
that charter had violated RSA 49-A:9court found the commission

to for theto hold and by provideby public hearings failingfailing
and discussion of its work. Sec-informationwidest publicpossible

ond, thethe filed its beforecommission daysreport thirty-five
49-A: 10 that charterreferendum. RSA provides proposed

the at thebe ballot nextamendments shall “placed upon general
not less thanor electioncity sixty days followingregular occurring

Third, madeof the commission’s the clerkcityreport.”filingj:he
for in the week to theballots distributionavailable priorsample

ofthe clerk to the distributionvote. 49-A: causeRSA 10 requires
to the voters not thanof the amendment lesscopies proposed
Fourth, the onto the referendum.days prior question putthirty

from the inballot differed containedlanguagesignificantlyjthe
and both from thediffered pro-commission’s reportthe charter

oneconsidered the commission’sat public hearing.posal
of the of theThis combination voters| irregularities deprived

for which the re­and debate statutenotice opportunity public
statute, for re­Under the fair notice is a validnecessaryquires.

6, 7,3,116 N.H.ferendum. McDonnell v. 350 A.2dCompare Derry,
622, Market,620, Inc.,(1976) with Keene v. Cash 113623 Gerry’s

A.L.R. 661 (1939)168, Annot.,165, 873, (1973); 119N.H. 304 875 seeA.2d
Antieau, §Law 17.10; Municipal CorporationC.1­ 297­

(1973). Minor techni­4)­ . deviations from the orprocedurestatutory
if com­be excused there is substantialviolations thereof maycal
84,Keene, (1972);v. N.H. 289 A.2d 392112Bridghamjpliance.

249, (1964); E. Yok­105 N.H. 197v. A.2d 218 2Riley,McKinney
(1957).§ thereley, 317 But are limits toMunicipal Corporations

olIn this case the substantial several'this disregarddispensation.
5 E.the vote invalid. McQuillin,rendersrequirementsstatutory

16.64, (3d rev.);§§ ed. 1969 V.16.66 seeCorporationsMunicipal
118,Stevens, Inc. 114 N.H. 316 179M. v. South A.2dHampton,

(­

overruled.exceptionsDefendants’

All concurred.


