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fee, faith,was in and inacquisition for a valid public pur-good
Latchis,which no its use. D. Inc. v.pose requireslonger Borofsky

Bros., 401,115 N.H. (1975);343 Am. EminentA.2d 637 2d26 Jur.
144, 807, 147,§ §Domain (1966).at at The of RSA810 provisions

1, 1972,1975) effective cannot aid theJanuary498-AT2 (Supp.
to taken condemnation.since it byplaintiffs, only propertyapplies

overruled.exceptionPlaintiffs’

All concurred.
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Bednar,Holland & andAivalikles M. G.(Mr.se FrancisproJohn
Holland for theorally), plaintiffs.

Smith, & (Mr.Welts Currier Currier for theR. de-Philip orally)
fendant selectmen.

Duncan, This filed in vot-1976petition, early February byJ.
Hudson,ofers the town of seeks a that thedeclaratory judgment

defendant are in violation ofselectmen various statutory provi-
sions, and seeks remedial relief. The first issueinjunctive pre-
sented the was advanced the trial court forby petition by early

since it arose out of the refusal the selectmen tohearing, by place
the warrant for the March townupon 1976 annual anmeeting

article to them ofpresented voters of theby petition twenty-five
town, as 1975).RSA 39:3provided by (Supp.

12, 1976,After the Court (Perkins, on or-hearing, J.) February
thedered selectmen to cause the article for to be in-petitioned
inserted the warrant. The defendants’ bill of was al-exceptions

18,lowed the court on At the final session of1976.by February
11, 1976,the annual town on March when the case wasmeeting

court,in this it was voted that the article in bepending question
onlaid the table.

The article in the warrant virtue of the voters’appearing by
theand order of the trial court “To see ifwas as follows:petition

the Town will vote to the of with thea bondrequire posting
Selectmen, cash,either in the ofbank book in name thedeposit
Town, subdivider,or a a contrac-surety by bonding company, by

roads,tor or their to the such asagents equal improvements,
drains, culverts, etc. the Town to the issuance ofrequired by prior
a in the area where such are re-building permit improvements

the Board or the Town. Whenquired, by thePlanning improve-
ments are the Town (20)shall retain at leastcompleted.^ twenty

of the total sum bonded for onepercent at least after theyear
final of such to insure the faithfulcompletion improvements per-

Town;formance of theall of the this torequirements procedure
remain in effect until rescinded a vote of Townthe at someby
future annual town meeting.”

It is not that the town has the ofdisputed adopted provisions
RSA ch. 36. RSA 1975)36:21 that “the(Supp. provides planning
board shall the of landsubdivisionsadopt regulations governing
within its and RSA forjurisdiction”, 36:22 provides regulations

bonds for within itsgoverning performance projects jurisdiction.
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withaThe Board hasHudson promulgated regulationPlanning
shallfollows: “The sub-dividerto bonds asperformancerespect

in anof or collateralfile or other form suretyeither a bond
to the Boardamount and with and conditions satisfactorysurety

of Selectmen.”
the articleIn our to insertthe refusal of the selectmenopinion

in the town cannotin the warrant for properlyquestion meeting
39:9; Gillam,v.be held to been unreasonable. RSA Prestonhave see

462,279, 282, (1962). are104 N.H. 184 464 MunicipalitiesA.2d
to boardsRSA 36:19 toempowered authority planningby grant

to of RSAissue subdivisions land. 36:19-24regulations governing
1975). thus be conferredThe which upon(Supp. maypowers

such boards and act of the em-are defined limited by legislature
in thatbodied the cited RSA 36:29statutory provisions. provides

the of the be RSAjurisdiction board shall exclusive. 36:22
that the the boardissuedspecifies “may provideregulations by

bond,that... a in an amount and with and[it] may accept surety
it, for and theconditions to ac-securing...satisfactory providing

The further that suchtual construction....” section provides
... deemedor rescinded “wheneverbe amendedregulations may

board,the butor advisable only followingnecessary by planning
....”public hearing

notof the townIt follows that the imposebody maylegislative
within the jurisdic-to matters statutorywithrequirements respect

Parks, OhioInvest. v. 25of the board. Mills Co.tion Gatesplanning
Co.,16, v.Inc.(1971);552 DevelopmentSt. 266 N.E.2d Magnolia2d

fortiori,223,Coles, it not im-(1952). A10 89 mayA.2d 664N.J.
which thewith theinconsistentrequirements regulationspose

definedto theboard has authorityadoptedpreviously pursuant
3,116 350act. McDonnell v. N.H. A.2d 620Seeby legislative Derry,

Comm’n, this(1976); decidedCloutierv. Water & Sewer day.Epping
could no valid-Since of the article have legaladoption proposed

the refuse it in theirselectmen did not to insertity unreasonably
39:9; Gillam, 279,warrant. RSA Preston 104 N.H. 184v. A.2d 462

(1962). it noted theshould be thatAdditionally regulation
the it tothe board is defective to extent thatadopted by purports

to the to theselectmen the determine amountsdelegate authority
and ofconditions bonds. This feature of thesuretyany regulation

statute,effect,ofcan be no since at odds with the whichpatently
in the board itself.vests this responsibility planningspecifically

36:22; Hencev.RSA McDonnell any declaratoryDerry supra.
soin the action should state.judgment pending
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the article to beof court whichThe order the requiredsuperior
in the vacated.inserted warrant is

sustained; remanded.exceptionsDefendants’

All concurred.

Original
No. 7222

HampshireRoy of Newv. StateK. Patten

8, 1976June

Patten, brief,K. se.Roy by pro

Rudman, Kruse,Warren B. and L.attorney general, James
brief, for the State.attorney, by

OpinionMemorandum

and,of assault inThe convicted aggravatedwasplaintiff
1969, for ofsentenced to the State a termNovember was prison

than Hethan ten or less three wasnot more years.years paroled
times, and time he was to the for viola-three each returned prison

tion of his conditions. About one-half after his lastparole year
filedfor violation of the aimprisonment parole, plaintiff petition

of bail in thefor a writ and a motion forhabeas corpus superior
bail,thecourt. the court’s denial of motion forFollowing superior

the filed motion for bail in the court. Soonaplaintiff supreme
courtafter that the denied thefiling, plaintiff’s petitionsuperior

for a writ of habeas corpus.
The or of with the courtrefusal bail is trialgrant discretionary

Booton, 152, Hutton,(State (1974);v. 114 N.H. 317 18 State v.A.2d


