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416, v.426, 428, (1966). Moses417 See alsoN.H. A.2d223107
trial672, (1975)), and the348 354115 N.H. A.2dHelgemoe,

courtthis onlywill be overturnedof discretion bycourt’s exercise
The re­nature. v. Bootonof State supra.on evidence a compelling

ofano evidence findingin court discloses compellingcord this
abuse of discretion.

The isorder

denied.motionPlaintiff’s
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Nixon, student,Tessier & (lawPeltonen andChristy, ReisRandolph
23)to (Mr.rule David L. Nixon andpursuant Mr. Reis fororally)

the plaintiff.

Starr, Peters, Dunn & Kohls and M. Van IIIWadleigh, LoanEugene
(Mr. Simmons, Clark,Van Loan for the defendantsorally) Lynch,

Thornton,Gray, and Wulff.Hayes, Doherty,

Souter, Wiebusch,David H. and V.attorney general, Richard assis-
tant (Mr.attorney Wiebusch for the defendantgeneral Neworally),

Fish and Game Commission.Hampshire

Thomson,David A. Brock for Meldrim L. waived briefJr., and
oral argument.

Arthur W. Strathern and Richard F. (Mr. Upton orally),Upton
se.pro

Per curiam. The issues involved in arethis transfer whatby
and in what manner or the director ofauthority mayprocedure

the of fish and be removed from officedepartment andgame
whether it was error for the lower court to thedismiss Governor
as a to the action to anparty prior evidentiary hearing. Pending

court,resolution of these this the werequestions defendantsby
from action toenjoined adverse the tenure of theanytaking

or from with his director.plaintiff duties asinterfering statutory
The Batchelder,issues were reserved and transferred by J.
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Plaintiff the director of the New Fishis presently Hampshire
de-been an of thatand and hasGame employeeDepartment,

5, 1976,or and on1947. On about againsince Januarypartment
14, 1976, defendants Simmons and Clarkplaintiff allegesJanuary

director, thatdemanded that he his asposition stating theyresign
a of of andof number members the fishon behalf gamespoke

19, 1975,of the fish andcommission. At its meeting February
the “No motioncommissiongame adopted following regulation:

tenure of the Director be in orderthe of office shallrespecting
on the tounless the mattersubject priorexpressly appears agenda

the and no final action shall be taken on such a motionmeeting,
notice to the Directoruntil has been writtenthere given specifying

he been reasonablethe him and has givenagainstcomplaints
and his de-hear the evidence himto against presentopportunity

if de-to at a which shall befense the Commission publichearing
12, 1976,On the defendants submitted asired him.”by February
to theformal plaintiff.resignation proposal

1976,4,At on March the fish and commissionits meeting game
of commissiona motion to schedule a themeetingadopted special

1976,29, of mo-for March for the consideringexpress purpose
conten-the tenure of the It istions plaintiff’splaintiff.respecting

no ortion that the fish and commission has authority juris-game
director,idiction to the of the andrelative tenure as that authority

in and Council to RSAresides the Governor pursuantjurisdiction
¡4:1.

To the of the source of the whichresolve question authority by
the of fish and be removedthe director of maygamedepartment

the offrom office necessitates a close ofscrutiny legislative history
Thewhich touch that of thethe statutes subject.upon position

fish was indirector of the and first establisheddepartmentgame
the of In the extent ofof Session Laws 1935. defining123chapter

duties, stated,it “He shall serve forthe director’s and waspowers
term, 1935,at of the commission.” Lawsan indefinite the pleasure

123:8.
1947,In to a between the Governor and thedue controversy

commission,the and Senate billthen director of fish 33 wasgame
bill concerned the removal of the directorintroduced. That only

of the commission and forfish and game initially provided
the the forwritten notice to director of reasons re-thirty-days

a before the fishmoval and for and commis-public hearing game
to of ofwas be vote a the commission.sion. Removal majorityby
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(1947).N.H.S. 248Jour.
the to thebill was then amended house includeSenate 33 by

in the Theand Council removal amended billGovernor process.
a to heldincluded for be beforejointlyprovisions public hearing

the fishthe Governor and Council members of andand game
ofto vote of a thatcommission. Removal was be majority bodyby

(1947).at the TheN.H.H.R. senate908present hearing. Jour.
theconcurred in house.the of this amendment byadoption

(1947). amended to includeN.H.S. 365 This bill was againJour.
(1947)), and then(N.H.S. 394-95notice adopted.thirty-days Jour.

(1947).N.H.S. 439Jour.
33,Within two of bill the billweeks after the Senateadoption

recalled to the commit-was from the Governor and recommitted
conference,oftee which recommended that the senate and house

thecertain amendments which would extend removal pro-adopt
director ofto other in addition to the thevision headsdepartment

thefish and well as to removalasgame department change pro-
“Nocedures. Those amendments read in commis-pertinent part,

sioner, director, or other executive head of a statesuperintendent
board,or institution a statedepartment, agency appointed by

institution,of a whose tenure of of-commission or trustees state
indeterminate,fice is shall be or removed bydischarged except

malfeasance, misfeasance,the Council or ineffi-Governor and for
duties,office,in or to hisor unfitnessciency incapacity perform

or for the of the or institution. Thegood department, agency
board,or the commission or trustees which ap-attorney-general,

the Governor andsuch officialanypointed public may petition
removal, orfor the reasonsCouncil his forth groundssetting

(1947). The weretherefor.” 490 amendmentsN.H.S. Jour.
and the bill as amended. N.H.S. 549adoptedpassed, Jour.

(1947).(1947); N.H.H.R. 1321Jour.
theIt that with of billis the thisundisputed passage language

“at the fromof the commission” waspleasure repealedimpliedly
1975)now and werewhat is RSA that these words206:8 (Supp.

no of the statute continued toevenlonger part though they ap-
1947,in the statute book. As these words were inpear repealed

would ofhave to be reenacted a vote thethey specifically by legis-
lature in to them effect.order give legal

1950,In the commission which had been to thestudyappointed
rec-of the its andState madereorganization reportgovernment

in theommended that no ofbe made reorganizationchanges
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fish and commission. The NewSeegame Hampshire Reorganiza-
Commission,tion The of AdministrativeStateReorganization

69-70, (1950).81Agencies
The commission in the duties and of theconsidering powers

Governor and Council recommended that certain of their func-
tions be limited but that the function of “removal of certain ex-

1950, 5,ecutive beofficers” retained. Id. at of28. Laws ch. known
Act, 25,theas in section 3 theReorganization part enlarged

number of officers whose removal was vested in the Governor
and Council and read as follows: as otherwise“Except specifically

no official of the state outside of theprovided, state classified ser-
vice shall be or removed the anddischarged except by governor

malfeasance, misfeasance, office,council for or in orinefficiency
duties,or tounfitness his or for the ofincapacity perform good

the or institution to which he Thedepartment, isagency assigned.
or the ofattorney-general, such officialappointing authority may

removal,the and council for hispetition forthgovernor setting
and Thereasons therefor.grounds and council shallgovernor

atold such due noticepublic hearing upon petition, giving
Ihehereof to such official not less than before the hear-thirty days

shall, find,and if dueing, cause forthey upon hearing, good
official,removal of such order his removal from office.” Laws

1950, 5, 25, §ch. law3. This was enacted as whatpt. is presently
RSA 4:1. The usual function of a clause is not to createsaving

but to from immediate interfier-something preserve something
Stewart, 149,ence. (1920);KnickerbockerIce Co. v. U. S.253 73162

(1974).§Am. Statutes 406 The2d Act of 1950ReorganizationJur.
1950, 5, 6, 19, 23)§§'Laws ch. to certainpt. specifically assigned

officials the to remove named unclassified Statedesignated power
officers to the of the Governor and Council.subject approval
Hence the words as otherwise were intended at“except provided”
east to this from the “General Provisions” ofexempt procedure

1950, 5, 25, §Laws ch. 3 now RSA 4:1 which apt. provided
mechanism for removal the Governor Weand Council alone.by
cannot deduce thefrom use of those words a intent tolegislative
~einstate the of the fish andpreviously abrogated power game

tocommission remove its director.
The reference to the fish andonly commission in thegame

entitled,Act in “StateReorganization 24 Insuranceappears part
Bonds”,and Officials’ and under the further “Offi-subheading,

cials’ Bonds.” Section 6 of eliminated the re-24part bonding
of allquirement State officials asexcept specifically designated by
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or law.the constitution as otherwise There followedprovided by
certainseveral sections the ofrequirementrepealing bonding

entitled, “Bond; andofficials section 13 Fishspecific including
Game”, which read in 8as follows: “Amend sectionpertinent part

ofof the out the be-Revised Laws words240chapter by striking
14 ‘he withon line shall execute and file the asecretaryginning

to the in thebond state sum of ten dollars for the faith-thousand
ful of sectionhis duties’ so that said as amendedperformance
shall read as it hadfollows...Section 8 was then ascopied ap-

in the statute bookpeared the requirementeliminating bonding
but to eliminate the that the director serve“shallfailing language
at the of the incommission” which had beenpleasure repealed
1947. It is defendant’s contention that the of theserepetition

inwords was1950 to reenact effect the lan-sufficient and togive
re-and thus create aguage previously repealed specific provision

to the director of thelating so as to it within thebring meaning
as otherwise nowclause of what is“Except provided”specifically

RSA 4:1.
24,theAs amendment in section 13 was di­part specifically

to of therected removal the ofminds therequirement,bonding
were not to bear on the of rein­legislators thebrought question

of the removal Thesertion stated ofsole theprovision. purpose
to remove theamendment was The re­requirement.bonding

of themoval director was in no to theway articulatedgermane
reenactment,of the amendment. Without thepurpose specific

of therepetition removallanguage concerning repealed by impli­
cation in must be1947 as mere inadvertence. inac­regarded “Any
curacies in the restatement of ... would come to nolanguage

conditions,”more than clerical error from andresulting changed
would not to restore altered“operate language previously by

107,104,amendment....” the N.H.115Opinion Justices, 333of
714, (1975); Lelande,A.2d 717 see Los v. 11 Cal.City Angelesof
302, 306-07, 717, Holt,(1909);104 P. 719 State v.App. 121
459, 469, 651,Mont. 194 (1948);657P.2d International Minerals

Bledsoe, 248,243,&c. 572,v. Ga.126 190Corp. App. S.E.2d
(1972).575-76

As stated in Construction,Sutherland in re-errorsStatutory “Any
the act or section will beciting as the recitaloriginal disregarded,

of the Sutherland,act or section is 1A A.original surplusage.”
(C.Statutes and §Construction 4thStatutory Sands ed.22.28

1972). As the thatlegislature the section to bewasspecified
amended so as to remove the thatbonding requirement, only por-
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effective,of the is and the oftion statute as amended repetition
ineffectual. thewas inadvertent andrepealed language Although

tothe continuedremoval to commissionpowerlanguage granting
in it had no effect itthe statutes becauselegalappear published
reenacted, it no innot as the had effectwas just parties agree legal

it in thethe even statute1947-1950 appearedperiod though
the wasbook. As 1947 enactment originally specifically designed

of thethe removal of the director fish and de-to gamegovern
towe the an intention tocannot attributepartment, legislature

later withoutthe removal threeprocedure yearschange specific
to suchreference in the particularlyamending change,language

ofin this history.light legislative
with force theThis toequal subsequentreasoning applies

the that direc-to RSA theamendments 206:8. Although language
of toserve at the the commission continuedtor shall ap-pleasure

statute, the were concerned with thein the amendments onlypear
the of re-the and “wildlifeannual for director insertionsalary

and marinesources respectively.species”
to the sec-that amendmentsDefendants’ argument proposed

are indicative the in-tion which failed to be enacted of legislative
be the fishthat the should removed andtent director by game

will“The itscommission not byis persuasive. legislature expresses
Manchester,laws, to do 114not so.” Merrill v.byenacting failing

722, 378, Price,728, (1974); see United States v.N.H. A.2d 382332
304, (1960).U.S.361 310-12

that actions 1955further the of the revisionDefendants argue
to the that thecommission indicate intentserve powerlegislative

be in theof removal of the director shall vested commission. Since
1947,in thethat was not reenacted after its forrepealprovision

the of the toto amend statuterevision commission language grant:
acommission would have beensuch to the fish and gamepower

However, the revision commis-in the statute.substantive change
that, “The in-revision is notsion itself articulatedspecifically

De-the of the law it existed ontended to asmeaningchange
31, of the for Revision of thecember 1954.” CommissionReport

Court, iii1955of New to the SessionLaws GeneralHampshire
“to the(1955). of the serve atinclusionAgain, language pleasure

wasof revision commission in RSAthe commission” the 206:8by
the neverhad effect. As hasinadvertent and no legal legislature

inthe remains vestedreenacted that provision, powerspecifically
to the of RSA 4:1.Council termsthe Governor and according

in a if be-thatThe hearing, any,plaintiff’s petition requested
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removal,fore the Governor and Council thehis Gover-regarding
recorded,nor be in view of anddisqualified “manifest although

bias thegroundless motion theagainst Gov-plaintiff...The by
ernor that the be dismissed as to him waspetition properly

the court. The fishgranted andby superior commission hasgame
not voted to the Governor and Council for the ofpetition removal
the theand Governor not been inplaintiff, has the ofput position

the determination of whether or not he should recusemaking
himself. (1863).Moses v. 45 N.H. action theJulian, Any52 by
court, under these circumstances would be unwarranted. K.
Davis, 1972);Administrative Law (3dText ch. ed. Am.21 2 Jur.

(1962);§Administrative2d Law 583 L. Control ofJaffe, Judicial
(1965).Administrative Action ch. 10

Remanded.

Kenison, (as a formerC.J., member of the Revision Commis-
sion for the Revised (1st 1955);Statutes Annotated ed. see vol. 1

1970,RSA V-VI; 1953,ed. 221))Preface(Replacement Laws ch.
did not in the considerationparticipate and decision of this case
for reasons which be to him.might Seethought disqualify Opinion

536, 540,the 801,99 (1955);N.H. 114Justices, 804A.2d Opinionof
210, 213,the 111 741,N.H. (1971).Justices, 279 A.2d 742of

ofRequest House of Representatives
No. 7494

Opinion of the Justices

8, 1976June


