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29, 1976.June
President,Alf E. Senate filed a brief.Jacobson,

Press,Bureau, filed aDavid L. Chief of AssociatedSwearingen,
brief.

Monitor,Gerber, Editor, afiledThomas W. Concord
memorandum of law.

Editor, F.and WilliamStylianos, Dougherty,ManagingJohn
Writer, thefor Nashua filedEditorial Telegraph,Chief

memoranda of law.
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(Mr.£5? Alvin E. and Mr.and WilliamTaylor Hurley TaylorGray J.
for the plaintiffs.orally)Hurley

Smith, (Mr.and Michael M. Black Bar-Edward F. Andre BarbeauJ.
the defendant State of Newbeau fororally) Hampshire Depart-

ment of Security.Employment

Bean, for the defendant(Mr.£s? Arthur E.Bean orally)Jr.,Wyman
National Gypsum Company.

Lampron, ofthe NewAppeal by Hampshire DepartmentJ.
the Com-and NationalSecurity Gypsumemployer,Employment

made thevarious orders and decreesfrom by superiorpany,
from a de-in on an about 80court plaintiffsappeal byhearings

1973,inTheir filednial of benefits. appeal,unemployment June
of an tribunal of thewas from a decision up-departmentappeal

a which denieda decision of examiner plaintiffshearingholding
involved resulted from a laborbenefits because work stoppages

1975).FRSA 282:4dispute. (Supp.
to to file a andfiled a motion be allowed classPlaintiffs appeal

| are in destitute circum-for an immediate “as claimantshearing
that aThe Trial Court orderedstances.” J.) pilot-case(Dunfey,

21, 1973, on the of the ofbe held on merits issueAugusthearing
orwhether work involved resulted from a “lockout”the stoppages

(3)F and Fof a labor RSA RSA“because 282:4 282:4dispute”.
1975). court further that the decision on thatThe ordered(Supp.
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isin which thatcasesand all otherinbe anyissue shall binding
raised.the issueprincipal

foundwhoJ.,the set dateheard on by Loughlin,wasThe matter
fromof the Aprilplaintiffsthedecreed that unemploymentand

25, 1973, until9, 1973,1973, theyfrom1, and Aprilto April
with thereachedwas employeranresumed work after agreement

that15, 1973, and found theyto a lockoutwas dueon September
court de-Thetheir benefits immediately.have receivedshould

tothe employer,a National Company,nied Gypsumbypetition
a finalbenefits pendingthe from payingenjoin department

court further or-Theto court.thisdetermination of its appeal
withto thosebe made eligibledered that immediate payments

awas lockout.not thereof whether orto the issuerespect
en-of theonthe plaintiffsLater Trial Court J.) petition(King,

theirfromthe from unemploymentdeductingjoined department
thereceived fromthem theotherwise due moneyscompensation

the term of theirlockout fund of their union unemploy-during
and trans-defendants were reservedment. All of theexceptions

to court.ferred this
the(1)follows: Were workThe on are asissues this appeal

lockout; from the(2) did thedue to a paymentsstoppages solely
com-amount of theunion lockout fund affect the unemployment

a fair(3) thedue the was department givenpensation plaintiffs;
trial; (4) was evidencefor and competentopportunity preparation

evidenceof the excluded anddefendants incompetentimproperly
of the admitted.plaintiffs improperly

a in PortsmouthNational plantoperatedGypsum Company
It had awallboard. labor-managementmanufacturing gypsum

Cement, Lime andthecontract with Local 88 of “United Gypsum
mid-due to atwhich was expireWorkers International Union”

31, that eitherTheMarch 1973. provided partynight, agreement
could it written notice to this effect at least 60terminate by giving

The a notice.to termination date. union suchitsdays gaveprior
1, 1973,On and after the entered intoMarch negotiationsparties

15,on a new contract which not effectuated untilwas September
31, 1973, the em-1973. When their contract on Marchexpired

on a basisoffered to work for the day-to-dayployees company
offer andunder the same The did not thisterms. acceptcompany

31, 1973,on that as of a.m.March notified the 12:01plaintiffs
1, 1973, until furthertheir services were noApril requiredlonger

9,notice. the of theOn the atApril request companyplaintiffs
to when werereturned work on a basis until they25Aprilregular
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notified the that their were noservicesagain by company longer
new contract.continued which led to therequired. Negotiations

Plaintiffs to work on and all those17began returning September
24,available had returned to work 1973.by September

1975)RSA in follows:reads as “Disqualifica­282:4 part(Supp.
for fortions Benefits. An individual beshall disqualified

weekbenefits... F. For with to which the commis­any respect
sioner that or due to afinds his total ispartial unemployment

of at thework which because of aexists laborstoppage dispute
at hewhich is or was last that thisfactory... providedemployed,

subsection theshall not if it is shown to the ofsatisfactionapply
(3)commissioner that... The toof work was due solelystoppage

statute,a lockout....” A “labor in the in­not defineddispute”,
hours,volves condi­any controversy concerning wages, working

tions or the re­out ofbroadly any controversyspeaking, arising
State,of 115interests and Goreckiv.spective employer employee.

120, 122, 647, (1975).N.H. withhold­335 648 A lockout is aA.2d
work anor cessation of to his em­furnishing by employering

123,fromto a concession them. atin order Id. 335gainployees
at 649.A.2d

However,that a in case.It is clear labor existed thisdispute
not an fromRSA ch. does disqualify282 employee receiving

he while therein all cases where becomes isbenefits unemployed
Rather, it makes him if he out ofa labor isonlyineligibledispute.

State, 120,work because of the labor Goreckiv. 115 N.H.dispute.
122, 647, Sec.,(1975); v. Div.335 648 Febbi 35A.2d Employmentof

481,601, 608, (1961);485 v.174 seeA.2d Bunny’s ShopN.J. Waffle
735, 739-40, 224,Com., (1944).Cal. 151 P.2d 226Gal. 24 2dEmp.

the of thefact the was causeThe that dispute motivating
the the ofnot establish that is causeacts does disputeemployer’s

If he can that isthe claimant’s his situationproveunemployment.
a he is not fromdue to lockout disqualifiedsolely receiving

(3).F This is in accordancebenefits. RSA 282:4unemployment
towith the of the statute which is some measure“providepolicy

Adams,v.of relief involuntaryagainst unemployment.” Armstrong
367, 369, 842, (1973). not843 Whether or113 N.H. 308 A.2d

is a of fact for theis involuntary questiontrulyunemployment
trial court.

31, of theOn March wereparties, negotiationsby agreement
the union members to attend a whereto allow meetingsuspended

toof new contract to be submitted thethe offer a wascompany’s
committee. The of thatthe minutesmembership by negotiating
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exhibit, thethat committee rec-introduced as an showmeeting,
that the contract not be not toommended accepted,proposed

strike, but to work continueand Thesenegotiations.day-by-day
recommendations were the on a “handaccepted by membership
vote”. The results of the madeunion were known to themeeting

when on the of March 31 their re-company night negotiations
sumed. There was evidence that the committee “inferred” to

officials that the tohad strike but told them itcompany they right
was their intent to continue toand continue work onnegotiations
a basis. There evidencewas also that under the unionday-to-day
constitution and a vote bestrike must secret ballot andbylaws by
that such a vote would be if a strike to be called.wasrequired

As stated the union’s offer to work on apreviously day-to-day
thebasis under ofterms the old contract thewas refused and

notified the that as of 1 theira.m.12:01company plaintiffs April
services would no be There was evidencelonger required. by

that if an hehad showed for workmanagement employee up
would not have been allowed to work. The tes-plant manager

whentified that the were recalled on 9 all re-Aprilemployees
on tothose sick leaves and continued onported except they carry

their duties until when were notified theirApril they25 again
services were no longer required.

The also testified that there no workwasmanagerplant stop-
or slow down while the were on that thethepage job,employees
was never it at full withandplant picketed operated production

done the to interfere with the normalnothing by pro-employees
cess and that theThere was evidence union offeredprocedures.

arbitration,to submit all inissues to which offerdispute binding
was Thererefused. was evidence the because ofthatby company
the nature of its it could withnot risk theoperation running plant

However,on a basis. there wasworkingemployees day-to-day
evidence that when the out thewere atemployees plant operated

to75 80 of with insalariedpercent output personnel brought
from other of the theWhen the trial court askedparts country.

“Do that ‘locked’ theseplant manager, you agree you employees
term,out of hethe “That is a common sir.”plant,” responded, yes

We hold that the trial court could find and ruleproperly
thereasonable offer of the to continue to on aworkemployees
basis under the terms of the contract so as today-to-day prior

avoid a work final settlement. See Philco v.stoppage pending Corp.
Rev., 101, 104, 454,Bd. Pa.430 455Unempl. Comp. 242 A.2dof

(1968). The trial court could find further from evidence of the
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recalled, of evi­when and the absenceof theconduct employees
faith, abidethe intended todence bad that byplaintiffsshowing

a basis.to work for a reasonable time ontheir offer day-to-day
the trial courtwe hold that on all the evidence properlyFinally

atothe were due solelyruled that workfound and stoppages
to obtain for itselftheof by employerwithholding employment

is,terms, withinto a lockoutthat duemore solelyadvantageous
120,State,(3). 115 N.H.F v.the of RSA Gorecki282:4provisions
393,Admininistrator,(1975); 137 Conn.v.647 see335 A.2d Assif

398, 772, (1951).77 775A.2d
out, weretheof locked eligibleAs a result plaintiffsbeing

to aof unionRules” thethe Fundunder “International Strike
as sufficientweek asof long$35benefit payableweekly per

thattakes thein the fund. The positionwas'money department
within This section pro-are RSA•these 282:1-0.payments wages

forform of remunerationmeansas follows: everyjvides ‘“Wages’
orto a indirectly,or directlyservices personpaid payable¡personal

commissions,salaries,unit,his includingby employing
indeterminedestimated andbonuses... and similar advantages

commissioner of theaccordance with the rules of the department
that thisThe evidence uncontradictedof issecurity.”employment

duesof of the paid'fund is created an allocation monthlyby part
union. Their Na-the members of the international employer,by

fund. Con-in no to thistional contributes wayGypsum Company,
it theto asnot attributablearethese lockoutsequently payments

not constitute received.and dounit” “wages”“employing
maintains, however, theunion isthat theThe department

tothat in ordertheIt takesunit”. position¡plaintiffs’“employing
¡receive werethefundthe union plaintiffsfromthese payments

for-toandforto and remain available picketing¡required picket
revealsThe evidencebear from for National Gypsum.working

aor of lockout.of athe same is used in the case strikereceiptJthat
that the plantIn case the evidence is uncontradicted companythis

toofinsteadwas never and that the agreeingplaintiffs,picketed
worktohadfor National agreedforbear from working Gypsum,

contract.of the olda the termsfor it on basis underday-to-day
union testified the union re-of the local thatThe president

in for thefrom its members benefitsexchangenothingquired
thearticle 13 of union con-thesereceived plaintiffs. Finallyby

of toout the conditions receiveand sets eligibilitystitution bylaws
that a strike do-providesSection 2and lockout payments.strike

theto dorefuseswhomembertobe anynot paidshallnation
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the strike. suchto him those in of Noduty assigned by charge
of We holdcondition is attached to the lockout payments.receipt

held the lockout werethat the trial court that paymentsproperly
theunit” withinnot received from an provi-“wages” “employing

fromdeductible unemploy-of and were notsions RSA 282:1-0
Pub.the Worcesterment benefits otherwise due Telegramplaintiffs.

Sec., 505,Mass.Co. Inc. v. Director the Div. 347Employmentofof
892,513-14, (1964); Comm’n198 898 Ins.N.E.2d Kentucky Unemp.

Co., 157,v. Ct.Louisville Bldrs. 351 (Ky. App.S.W.2d 161-62Sup.
Adams, 370,1961); (1973).844v. 113 N.H. 308 A.2dArmstrongcf.

a fairThe maintains that it was not accorded op-department
filed infor and trial. Plaintiffs’ wasportunity preparation appeal

1973, of andreturnable the firstwas Tuesday August, spe-June
im-a motion for ancial were due 6. OnSeptemberpleadings by

court, 26,mediate filed the the ontrial Julyhearing by plaintiffs
case, all otherordered that a on a which was to bindhearing pilot

situated, 21, 1973,held and itbe onplaintiffs similarly August
thewas so held. This was to singleprocedure designed present

narrow of lockout resolution. of the economicissue a for Because
the of for bene-of the due to denial their claimsplight plaintiffs

fits, a of the of their wasspeedy disposition question eligibility
called for. Under these circumstances the trial court did not abuse
its discretion in that constituted a sufficient25determining days
time for the to for trial. Mut. Ins. Co. v.parties prepare Jamestown
Meehan, 639, 641, 689, (1973).113 N.H. 691312 A.2d

the maintains that it wasFinally department byprejudiced
made the The errortrial court. firstevidentiary rulings by

claimed is that the court admitted oral totestimony pertaining
how the lockout Thefund was created. maintains thatdepartment

constitution and were the This docu­the best evidence.bylaws
ment was introduced anas exhibit later in the so therehearing

Co.,nowas to the O’Neal v. Woolworth 109prejudice department.
197, 198, 183, (1968).N.H. 184 The other error247 A.2d

claimed on the thewas based exclusion of evidence offered by
to the ofmerits the labor betweendepartment pertaining dispute

the “The immate­relative merits of the areparties. labor dispute
rial” on the due to theissue of whether the work wasstoppage

120,State,labor or to a lockout. Gorecki v. 115 N.H.dispute solely
122, 647, (1975).335 649A.2d

overruled.exceptionsDefendants’

All concurred.


