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Belknap
No. 7240

Hampshireof NewState

v.

Chester G. Ober

30, 1976June

Rudman, Kruse,Warren B. and L.attorney general, James
the(Mr.assistant Kruse for State.attorney orally),general

III,Charles H. thebrief and for defendant.orally,Bradley by

Duncan, The defendant was convicted verdictby juryJ.
his withindictment him assault onfollowing charging aggravated

23, 1974,Morris on a class B RSA AtPenny felony. 631:2.June
the outset of the trial the and of the defendantpresence identity
was established in the (Keller,of the Court andpresence C.J.)
counsel and the the defendant’s to the clerk’sjury, by response

stand,that he be Theand seated were there-request jurorsagain.
sworn, read,after the indictment was and the informedwasjury

that the issue to be tried was that the defendant’spresented by
of notplea guilty.

Defendant’s counsel then moved for mistrial theupon ground
that “the accused was identified the victim thefor clerk ofby

denied,court when he asked Mr. Ober to The motionstand”. was
to then out victimsubject Counsel that “theexception. pointed

was seated in the courtroom when the defendant asked towas
stand”; and after it was that theunderstood witnessescolloquy
would be whensequestered except testifying.

witness,In the course of direct examination of the complaining
Morris, her courtroomPenny identification of the man who had

assaulted her was excluded on defendant’s until afterobjection,
evidence was received of her identification of the defen-pretrial
dant from a inconducted the Gilfordphotographic line-up police
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the took Thelate in the on which assault place.station allegedday
thecourtroom identification witnessdefendant’s to byobjection

received,identification was onthe evidence of herafter pretrial
what“is still taintedthat the identification by hap-the ground

when Mr. Oberin the firstcourtroom thing yesterdaypened
towasstood overruled subjectup”, exception.

The the defendant’sof law by exceptionquestions presented
thewere reserved and transferred by justice.presiding

whether theThe issue and is defendantbriefedonly argued
of of law the court-due because witness’was deprived process

the theidentification of defen-room identification was tainted by
trial,the which took the ofas on atjdant person place beginning

the trial.
thereIn the had been no inpretrial investigation, uncertainty

of the thethe witness’ identification defendant as offender in
The had theevidence was that she described defendantquestion.

to both and written statement in ac-substantiallypolice orally by
fashion; identifiedcurate that thereafter she had hispositively

colored to her infrom five shots shown aphotograph among mug
the on thethat defendant was arrestedphotographic show-up;

witness;theof information and that whenbasis by bysupplied
the defendant in the station ininadvertence she had seen police

assault,thehours of the she hadthe day followingearly alleged
“that’s him”. thrust of defendant’s must bestated The argument

the the trial “was soat unnecessarily suggestiveprocedure[that
heto thatconducive mistaken identification wasand irreparable

293,Denno,due v. U.S.denied of law.” Stovall 388 301-02process
States, 377, (1968).(1967). also v. United U.S. 384See Simmons 390

1974,23,The evidence on the ofwas that evening PennyJune
Lochmere,while on Route 3 in aMorris was“hitchhiking” given

before a man later described toride 7 whom sheshortly byp.m.
old” with andas “between and 35 “dark hair33 yearspolice very

cleanshaven, aand and “tanbloodshot eyes”, wearing sunglasses
she looked at theor brown hat”. At the trial testified that shegolf
because, whothe vehicle “I look at I’mman upon alwaysentering

in the car with While he the man re-first”. was driving,getting
his with At thestandard lenses. somesunglasses point,placed

the hair her headdriver seized Mrs. Morris and downby pulled
neck, toknife to her thetoward his held a andlap, according

to her throat. He held her in thiswitness threatened slit position
time atfor a minute or so which she was looking directlyduring
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her shehim. In to her he andreleased jumpedresponse pleas,
car, Theofout the or moving.which was then slowlystopped,

notemade a mentalassailant but not until the witnesssped away
of the license She and facial lacerations.sustained wristplate.

aLater statementthat she the Gilford policeevening, gave
she wasthe afteressential facts. Sometime midnightrecounting

ifto view assailantasked five color to heridentifyphotographs
of view andEach frontwas a standardpossible. police photograph

23,and all dated Morris readilywere 1974. Mrs.profile June
identified the of the defendant.photograph

The United States has “aCourt indicated that claimedSupreme
of due of ofviolation law in the conduct a confrontationprocess
on the of the it”.circumstancesdepends totality surrounding
Denno, 293, (1967);v. U.S.Stovall 388 State v. 112Carmody,302

179, 181, 610, (1972). theN.H. 611 issue to291 A.2d Specifically,
decidedbe in this is whether it can be said on the recordcase that

the in-court identification of the defendant did not result from
earlierthe confrontation in the courtroom but was independent

Id.; 665,Ross, 672,thereof. Commonwealthv. Mass.361 282 N.E.2d
70, Wade,(1972); 218,74 United States 388 U.S.v. 240-41cf.
(1967). The defendant has the of thatburden the trialshowing

of hewhich “aprocedure substantialcomplains presented very
likelihood of misidentification”. Simmons v. Unitedirreparable
States, 377, (1968).390 U.S. 384 on aThis turns consideration of

them,various factors: the theamong victim had toopportunity
assailant;view her between her initialany discrepancies descrip-

oftion the andassailant his actual the results ofappearance; any
or and the ofline-up, timeshow-up, display;photographic lapse

Id.;between the offense and the initial identification. Neilalleged
188,v. 409 (1972).U.S. 199-200Biggers,

the facts wethis cannot con-Reviewing against background,
clude that the victim’s in-court identification thewas tainted by
courtroom It could be thatprocedures. found Mrs.reasonably
Morris and the inassailant were his car for some 10 to 15together
minutes. The assault occurred at time ofa when there wasday

and theafter assailant removedhad hisample light sunglasses.
She testified that from the time he attacked her sheuntil was fi-

car,ofout the she himnally “watched See State v.constantly”.
179, 181, 610, (1972);112 N.H.Carmody, 611291 A.2d Neil v.

(1972).409 U.S. 188 Within six ofhours theBiggers, as-alleged
sault, the victim identified the defendant’s withoutphotograph
hesitation from five likeamong submitted to her atphotographs
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nomakesThe defendant’sstation. argumentthe Gilford police
in of hisin the exception.supportclaim of show-upirregularity

Ash, (1973). the witness’413 U.S. 300 Althoughv.United States
no characteris-includedof her assailant uniqueinitial description

thewithtic, not at varianceaccurate andit neverthelesswas
warrantedfactsTheactual undisputeddefendant’s appearance.

witness had indepen-that the identifying groundsthe conclusion
to, towhichconfrontation objected uponof the courtroomdent

300,294,111 N.H. 282v.Statebase her identification. Fleury,
1976).(Me.873, (1971); v. 353 A.2d 172877 State Caplan,A.2d

conclusion, the defendant’s sug-argumenttoCarried its logical
factin thethere was intolerably prejudicialthat somethinggests

the defendantaware of whowas madean witnessthat identifying
to invalidatenot sufficienttook the stand. This isbefore shewas

112,Davis, 487 122United States v. F.2dan in-court identification.
423, (3d1973); 448 424-25(5th Cir. F.2dUnited v.States Hardy,

491, (1971);1971); 1180v. N.C. S.E.2dCir. State 278Tyson,
1972).Rundle, (3d Cir.464 1348ex rel. v. F.2dUnited States Riffert

isno abuse. Not onlythere has been“In of fairness...terms
the cir-to viewthe fullbut hascounsel jury opportunitypresent,

Moore, 453Allen v. F.2dworth.”cumstances and assess evidentiary
970, 1972).(1st Cir.973

helaw becausedenied due of solelyA notdefendant is process
Davis, 487v.trial. United Statesthe individual onis identified as

sub-in established byThe identification this case wasatF.2d 122.
courtroom confrontationof thestantial evidence independent

thein evidence for consideration byreceivedand was properly
(1967);Denno, U.S.v. 388 293in its verdict. Stovalljury rendering

Alabama, (1970).1399 U.S.Colemanv.

overruled.exceptionsDefendant’s

All concurred.


