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8, for admission toor 1978 tobe on after April reapplypermitted
on his isthe bar. The order pending application

denied.Application

Griffith, did not sit.J.,

Strafford
No. 7432

Association & a.Rochester Education

v.

City of Rochester & a.

30, 1976June

McLane, Greene, and E.Raulerson Middleton StephenGraf,
the(Mr. forB. Middleton orally) plaintiffs.Borofsky Jack

Fisher, Parsons, E. for(Mr.Moran Robert Fisher& orally)Temple
the anddefendants school board.city
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Griffith, for by plaintiffPetition declaratory judgmentJ.
toa determination asAssociationRochester Education seeking

thebetweencollectivewhether a agreementbargainingmulti-year
de-is theschool boardand the binding upon.defendantplaintiff

1975-76, and whether a certain cityfor thefendants school year
two hear-of the Afterthe termsordinance controls agreement.

onfound for the boththe Trial Court plaintiffJ.)ings, (Mullavey,
to on theand denied defendants’ motion dismiss groundissues

ofAll law raisedno exists.controversy bythat justiciable questions
were anddefendants’ reserved transferred.exceptions

association, ex-which has been as theThe recognizedplaintiff
the ofclusive ofrepresentative professional employeesbargaining

for severalthe Rochester has theschool system, yearspast
with thecollective defendantnegotiated bargaining agreements

in the of 1974board. winter culmi-school Negotiations begun
thenated in of that in a forAugust year proposed agreement

Theandschool 1974-75 1975-76. associationyears formally
the theratified and board’s negotiationproposed agreement,

However,committee it. atrecommended that the board accept
Shaw, board,thethe of ex-officio chairman ofrequest Mayor

ratification review of thewas deferred contractpending proposed
solicitor, Urion,the ThePaul B. detailedsolicitorby city Esq. city

a number of to articleobjections, including particularly objection
II of the which dealt with sick leave. Article IIagreement, pro-
vided:

“Each (10)new teacher shall be tengranted days per
leave toThese sick are be cumulative and un-year. days

limited in number.”

While the of several hadagreements containedprevious years
identical the articlesolicitor concluded that II wascitylanguage,

XXV, 2,in violation of ofsection sub-section G the ordi-chapter
nances of the of Rochester. The ordinance incity provides perti-
nent part:

“G. Each full-time of the beshall allowedemployee City
(10) maximum sick inleave twelve-monthdays any

(50).accumulative toperiod fifty

The association took the that ofteachers areposition employees
the school district rather than of the and that thethereforecity,
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The par-theordinance had no on agreement.proposedbearing
amend articletocould not andties resolve this so agreeddispute,

II follows:as

(10) days“Each new be ten perteacher shall granted
a max-toThese to be accumulatedsick areyear. days

the Board(50) the forimum of until attorneyfifty days
inThisthe to a further solution.and Association agree

no means either side of their rights.”toway legaldeprive

theWhile between on unresolved issues hasnegotiations parties
the that there was a valid andcontinued defendants agree binding

that acontract for the school 1974-75 but deny multi-yearyear
the school oncould be on board. thiscontract Relyingbinding

contractthe there was for thelater defendants deny anyposition
1975-76.year

the that the in are notdefendants issuesInitially argue dispute
action.in a Their re-determined declaratory judgmentproperly

328,Meredith, (1969)N.H.liance on v. 109 A.2d 328 is251Piper
Meredith, the before us aUnlike v. case concernsmisplaced. Piper

anover their underbetween the rights existingdispute parties
not constitute a demand for advicecontract and does asbinding

N.H., 471,to future cases. See v. 112 N.H.Wuelper Universityof
(1972). a broad747 isDeclaratory remedy298 A.2d judgment

the thenot when facts before court willand should be denied
of the betweena conclusive determination dispute partiespermit
and invaded.” Portsmouthbefore are“obligations rightsrepudiated

55, 398,Co., 53,N.H. 400v. Ins. 109 242 A.2dHospital Indemnity
(1968).

The trial court ruled that the of the ordi-correctly applicability
beennance on sick leave for had decidedalreadycity employees

Shaw,v.to the in the recent case ofdefendantsadversely Tappan
here,353, (1973). weIn as were113 N.H. 306 762A.2d Tappan,

to a Roches-to decide whether school teachers were subjectasked
held thatto We schoolter ordinance directedcity city employees.

the not the and thatare of school district cityteachers employees
toat not schoolordinances directed applicablearecity employees

to of theWhile would be issueteachers. this appear dispositive
of the Rochesterdefendants because of section 4 citythaturge

teachers. Sectionthe held tocharter ordinance must be applicable
inthe the4 of the Rochester charter for citycity provides vesting

theof “all of School District.”council fiscal and affairsprudential
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the of the defendants is that in theRochesterApparently theory
council the ofis school teachers rather than thecity employer

school board and therefore school are of theteachers employees
rather than of the school board.city

tenuous,While the of the insomewhatlogic argument appears
event it is based a false initial that theany upon premise general

and control of the inschools is vested themanagement public city
1975).council. 1975)RSA 189:1-a RSA 189:39(Supp. (Supp.

that school boards elect allprovides teachers Charteremployed.
similar to this have beenprovisions thisconsistently interpreted by

court to that the council is thesignify city appropriating agency
while the school board is the and controller of themanager public

withinschools the limits of the made theappropriation by city
Laconia,council. 389, 392,Laconia Bd. Educ. v. 111 N.H. 285of

793, (1971); Dist., 54,795A.2d v. 111School N.H.Ashley 274 A.2d
(1971). Education,795 See also of the State ofBoardRegulation

which states that the local school boards shall determine “the
recruitment, evaluation, and dismissal ofemployment, teachers
and other employees.”

The trial court ruled that the school board was not prohibited
from intoentering Since themulti-year defendantsagreements.
neither briefed nor waived,the itissue be consideredargued may
but in view of the issues wepublic involved deem it toexpedient
note 194:2;that this was Brackett,correct. RSAruling v.Stocklan

227,95 N.H. (1948);61 Co.,140A.2d Blood v. Electric 68 N.H.
340, (1895);39 A. 335 see Leavitt v. 193,North 98 N.H.Hampton,
197, 554,96 (1953).557A.2d

overruled; remanded.exceptionsDefendants’

All concurred.


