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Merrimack
No. 7145

Airlines, Inc.v.Clara Davis NortheastJean

30, 1976July

(Mr.Sanders for the& Smith Richard F. orally)Upton, Upton
plaintiff.

Hollis, & (Mr.Soden and C. RansmeierSulloway, Godfrey John
for the defendant.Ransmeier orally)

Kenison, OnThe and sells dachshunds.breedsplaintiffC.J.
13, 1969, toflew from aboard ashe Manchester ChicagoJune

Inc.,defendant, Airlines,of Northeast threethe takingflight
with actiondachshunds her as excess In this she seeksbaggage.
the one of Thefor of the another.death anddamages dog injury

defendant ofmoved for dismissal the action onrelying provi-
sions contained which had within the tariff the defendant filed
the Civil The (Keller,Aeronautics Board. Trial Court re-C.J.)
served and without oftransferred the law raisedquestionsruling

the motion.by
1958,theUnder Aviation Act of theFederal defendant filed a

rules,tariff its and rates for thecontaining regulations, carriage
(1976).§of 49and their 1373 TheU.S.C.A.passengers baggage.

of the tariff “The owner assumesprovisionapplicable provided,
all risk for or forsickness death ofinjury, any pet(s) accepted

“[I]fThe tariff further thetransportation.” provided, passenger,
time ofat the a or cat whenforpresenting dog transportation,

in for a declares a and a valuationvaluechecking paysflight,
thereof,$100,of cents for each or of20 fraction declaredcharge

value, NE’s deathfor or for deathliability only injury rendering
shall Thenot exceed declared value.” tariff limitednecessary such



430

a valuenot declareThe didof to $500.declarations value plaintiff
or a valuationpay charge.

the Boardthat the Act does notThe contends permitplaintiff
limit,disclaim, thewhich as toto tariff provisions opposedaccept

a carrier.breach of its as commondefendant’s for dutyliability
contractualThe common law held void as publicagainst policy

a common from such liability.which carrierexemptedprovisions
Co., The(1952).v. Mut. Ins. 343 U.S.United States Atlantic 236

thatthe carrier to limitcommon law allowed its liability, provided
the to a valueit offered the declareshipper opportunity higher
The law aand a rate. common considered provisionpay higher

tariff in to be disclaimer of liability.like the the case apresent
(1918).v. The& U.S. 439Boston Maine Railroad plain-246Piper,

lawAct the commontiff contends that the incorporatestacitly
rules, had the to allowthat the Board no under Actand authority

in the tariff.the defendant’sexculpatory provision
Inc.,Airlines,in Lichten EasternThis contention was v.rejected

(2d Cir.of Frank. 939over the dissent 189 F.2dstrong Judge
1951). This was criticized in commentary.legaldecision strongly

(1952);(1951);Rev. L. Rev. 6465 Harv. L. Fordham 25341 21
in later(1952).So. Cal. L. Rev. 190 Its wasauthority questioned

172,Airlines, Inc., 144Oh.v. Am. 103decisions. App.Randolph
Inc.,Airlines,(1956); 349v. Trans World878 RosenscheinN.E.2d

1961).(Mo. holdsThe other case on483 only pointApp.S.W.2d
ofnot thethe Federal Aviation Act does authorize filingjthat

from v.which exonerate carriers Odomtariffs liability. Pacific
Airlines,Inc., 1964).(Alaska indecisionNorthern 393 P.2d This112

Lines, Inc., F.turn v. 344has been Blair Delta Airquestioned.
1972).(S.D.360 Fla.Supp.

conflict,the on this are in theBecause cases partiesquestion
to ac-the Board’shave to decisions authorityreferred involving

on casesreliesThe defendantother clauses.cept exculpatory
orfor losstariff which disclaimed liabilityprovisionsapplying

See,orto and for damages.consequential specialdamage jewelry
Lines, (2d Cir.& Inc. v. Air 413 1401Tishman Delta F.2de.g., Lipp,

Airlines, (D.1969) F. 17v. 150Killian Frontier(jewelry); Supp.
Inc.,Lines, (S.D.1957); Delta F. 360Blair v. Air 344Wyo. Supp.

1973)below, (5th1972),Fla. 477 564 Cir.on the F.2dopinionaff’d
or The has declared bothBoard(special consequential damages).
ofclasses clauses to be unlawful. Liabilityexculpatory Baggage

E-24198,Case, (1966); and ClaimRules 45 CABOrder 182 Liability
22, 1976).(MarchRules Order 76-3-139and Practices Investigation,
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Airlines, 1973). The(10th Cir.v.See also Gellert United 474 77F.2d
notthat the Act doesiff relies on the which holddecisionsplaint

forlimitations conditions on injuryauthorize or liability personal
Contracts,Pratt, onor Air 29death. Limitations Carriage J.Tariff

14, (1963). The in timeAir. L. & Com. 3é et Board prohibitedseq.
E-8756, 19 Fed. 7387Order No.such tariff Reg.provisions.

this(1954). on the involved inThe Board ruledhas provision
case.

that tariffThe Civil Board has determinedAeronautics provi-
theirfor“which to carriers fromsions liabilitypurport exculpate

areasin of liveown the animals baggage”carriagenegligence
1121,74-12-124, Fed.CAB No. 40 1122Reg.unlawful. Order

74-4-20, (1974).(1975). also 39 Fed. 12915Reg.See Order No.
states, carrier excul-that a ruleThe order “The Board’s decision

onown is unlawful itsitself from for itsliabilitypating negligence
Theface is consistent with established principles....long legal

of held it to beCourt the United States hasSupreme consistently
carrier,for a common oragainst policypublic by special express

contract, to itself tofrom or dueexempt for lossliability damage
1121,its (1975).own Fed. & n. 5 The40 1122negligence.” Reg.

defendant’s tariff is invalid under decision.this
The defendant that the decisionBoard’s just quotedargues

case,cannot be to the theinvalidate tariff in this becauseapplied
Board rendered the fivedecision after the occurrenceyears giv-

to claim. The relies on Inc.rise defendant T.I.M.E.ing plaintiff’s
States, (1959),v. 359United U.S. 464 which was a suit brought

ofafter the whichreasonablenessshipment, challenging charges
were made in with a tariff. Theaccordance filed shipperduly
conceded that the had no to the rea-court determinejurisdiction

rates,sonableness of the and that the of theirissue reasonableness
was for the Interstate Commerce TheCommission. Supreme

failed,Court held that the didsuit because the Motor Carrier Act.
not theauthorize to award as toI.C.C. admittedlyreparations

Inc.,The thatrates. defendant T.I.M.E.governing past argues
case,this because the Federal Aviation Act not au-governs does

thorize the Board to award See v. Delta Airreparations. Vogelsang
Lines, Inc., (2d 1962).302 Cir.F.2d 709

however,The is &controlling Southwesternauthority, Sugar
Co., (1959),Molasses Inc. v. River Terminals U.S. 411360Corp.,

which was written the of Inauthor Inc. River TerminalsT.I.M.E.by
the charterer of a forfiled a libel the owner aofbarge against tug

of the The on thefrom the loss relieddamages arising tugbarge.
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The Su-contained in a filed tariff.exculpatory provisions duly
of the ex-theto validityCourt held that determiningpreme prior

clauses, tothe trial court must the “seekrequire partiesculpatory
the on thethe views of the I.C.C.... as to circumstances bearing

in the context of thisclauseofvalidity respondent’s exculpatory
at The Court noted that the360 U.S. 421-22.litigation....”

Yetclause have considered in rates. the Courtbeenmay setting
stated, that the whether a clause of this“We assumemay question

onekind isoffends appropriate ultimatelyagainst public policy
for rather than administrative resolution.” 360 U.S. atjudicial

theThe had to award under sta-I.C.C. authority420. reparations
Terminals,tute but in the indi-involved in River nothing opinion

the tocates that circumstance affected court’sthis jurisdiction
the clause. River Terminalsdetermine the ofvalidity exculpatory

theinvolved a decision validitymanifestly retrospective regarding
of an tariff provision.exculpatory

The Civil Aeronautics held that it consider lia­Board has may
clauses of tariffs without rates. and Claimbility reviewing Liability

22,(MarchRules No. 76-3-139and Practices OrderInvestigation,
1976). have referred to the Board whereSeveral decisions issues
the claim involved matters rates.plaintiff’s affecting Compare

France, 1972)(2d Cir. PriceDanna v. Air 463 407 and v. TransF.2d
Inc., 1973)Airlines, (9th Cir. with Eisman v. PanWorld 481 844F.2d

Airlines, 543, 1971).(E.D.F. Pa.American World 336 551-52Supp.
that not controlledThese decisions establish the case ispresent by

the Board’s lack of to awardauthority reparations.
The Board ruled on the which be re-has issuesalready might

Inc.,Airlines,ferred to it in the case. SeeNader v.present Allegheny
527, (D.C. 1975), rev’d,544-46 Cir. (1976).512 96 S. Ct.F.2d 1978

determination,Pursuant to the Board’s the exculpatory provisions
Annot.,of the tariff in the arecase unlawful and invalid.present

(1952). The answer to the25 A.L.R.2d 1352 transferred question
the motion tois: dismiss should be denied.

Remanded.

All concurred.


