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Grimes, The issues involved in this transfer are thewhetherJ.
court erred in the defendant’s motion to certaindenying suppress
evidence and whether the court incommitted error its instruction

assault,to the Defendant withwas injury. charged aggravated
631:2,violation of RSA and a ofverdict was returned aguilty by

All of law were reserved andjury. transferedquestions by King, J.
23, 1974,On the of the defendant had anevening April argu-

wife,ment in his homemobile with his from whom he was sepa-
rated. The trailer was inlocated a mobile home in Hudson.park
The wife left the trailer and the Hudson Twotelephoned police.

trailer,officers arrived at the defendant’spolice identified them-
selves, and asked to to the defendant. Defendant asked tospeak

Thereafter,be left alone and went theinside trailer. the trailer
went out and a was fired. Thelights two officersgunshot testified

arms,that felt debris strike their face and hair. Otherthey police
arrived at theofficers scene in to a call and surroundedresponse

minutes,the trailer. After to theapproximately thirty forty-five
stereo in homedefendant’s was turned to thevolume andhigh
defendant broke the rear window of the trailer and toattempted

woods,into the while a When con-escape carrying shotgun.
thefronted the defendant climbed intoby back the trailer.police,

time,At that one theof officers fired a shot. About tenwarning
later, theminutes defendant out ofcame the front of his trailer

arrested,and surrendered. He was and taken to the of theside
frisked, handcuffed,hetrailer where was and Mirandathegiven

warnings.
arrest,After the Seddon of the enteredHudsonCaptain police

defendant’s trailer. he observed numerous hand-Upon entering,
rifles,and and after the discovered a bul-guns searching premises

curtain,let hole and burns on a a bullet hole in the win-powder
frame,dow and a shell Thebelow that frame.casing lying captain

seized this evidence and at the same time took of thephotographs
ofinside the trailer. At trial the defendant moved to thissuppress

evidence, search,ofas fruits an thebut one ofillegal only photo-
was excluded.graphs

Since this case a ofinvolves search defendant’s home without a
warrant, the burden of therests to showproof prosecutionupon

457, 460,Dearborn,that the search was State v. 114 N.H.justified.
924, (1974);322 A.2d 926 v. New 403 U.S.Coolidge Hampshire,

433, (1971). can,454-55 No amount of withoutcauseprobable
more, a search or seizure without a warrant. v. Newjustify Coolidge

circumstances however withHampshire supra. Exigent may proba-
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ble cause a Nowarrantless search. circumstancesjustify exigent
aforexisted the otherwhich would a search of home thanpermit

possible victim. The that there were severalrecord shows police
wouldatofficers the chance that the trailerscene so there was no

be anymoved therebefore a could be obtained. Nor waswarrant
reasonable removeenter to orchance that would destroyanyone

evidence.any
however, trial could thatthat the court not findWe cannot say,

bethat there a victim ina reasonable beliefthe officer had might
The initialin need of immediate assistance. intrusionthe trailer

tohave been found have beena could thereforewithout warrant
home, thethe the and ofOnce inside scope intensityjustified.

to which to dis-search was limited that was reasonableauthorized
wasthatcover the victim. beyond unjustified.Anythingpossible

however,If, to a for awhile himself reasonable searchconfining
view,”victim, in hethe officer came evidence might“plainupon

it. v. New U.S.in seize 403some circumstances Hampshire,Coolidge
States, (1968).(1971); U.S.v. United 390 234443 Harris

however,are, on view” doc-certain limitations theThere “plain
in thehave common thatthe view’ cases istrine. “What ‘plain

in-of a for anofficer in each them had justificationpriorpolice
aacrossin the which he cametrusion course of inadvertently

of[T]heaccused... extensionof evidence thepiece incriminating
where it isonly immediatelythe isjustification legitimateoriginal

them; thebeforehave evidenceto the that theypoliceapparent
ex-to anot be used extendview’ doctrine‘plain may general
in-to until| from one another somethingsearch objectploratory

v. U.S.New 403at lastcriminating emerges.” Coolidge Hampshire,
the466; View Doctrine: Childat The PlainMoylan, Unexpected of

Battle, Mercer L. Rev. 1047Great “Search Incident” 26Geography
(1975).

hole,curtain, cas-It the bullet the shellcannot be said that the
the found whileand were inadvertently lookinging, photographs

theSeddon describedfor a victim. In his testimony, Captain
clear thathe of the This makes itsearch made trailer. testimony

curtain, hole,the thethe bullet shellthe and ofsearch seizure
in thewere not the ofand the result “fallingcasing, photographs

toto thean who has be inview of officer aplain right position
236;States, Cal-at Ker v.(Harristhat view” v. United suprahave

23, thewas(1963)), but rather product374 U.S. 42-43ifornia,
ended.victim hadthe for aafter searchof an intentional search
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under(1971). NotU.S. 443 falling403v. NewCoolidge Hampshire,
itwarrantto the fourth amendment requirement,any exception

tothe defendant’s motioncourt towas error for the trial deny
hole,curtain, thethe shellthe the bullet casing, photo-suppress

Root v. 438them. Seeand the about Gauper,testimonygraphs,
361, 1971). matter.(8th The are another They364 Cir. gunsF.2d

victim,for a andview while the officer wascame into looking
thehe could seizehe to find a properlyalthough expected gun,

inaredoctrine sinceunder the view they dangerousguns plain
(1971).themselves. v. New 403 U.S. 443Coolidge Hampshire,

in in-the trial court erred itsDefendant’s second claim is that
whenofto the the term casestruction guilt”jury by using “plain

instruction, thethe doubt standard. In itsto reasonablereferring
stated, “Now, the fact that there is a acourt probability, strong

the is not suffi-that the defendant committed offenseprobability,
of A rule whicha requirescient to guilty.findingproof support

doubt, that a crimi-meansa reasonable obviously,beyondproof
It that thework. meansnal not be decidedcase must by guess

before a verdict ofout a ofstate must make case guiltyplain guilt
can be rendered.”properly

doubt,on thisIn the court’s instruction reasonablereviewing
ourthancourt will look to the whole instruction “rather isolating

467,States,attention to one sentence.” v. United 416 F.2dJames
denied,1969), (1970). To be(5th U.S. 907475-76 Cir. cert. 397

a whole mustthe instruction when considered as conveyadequate,
Booton, 114v.of doubt to the Statethe reasonable jury.concept
Hutton,750, 761-62, 376, (1974); v. 108N.H. 385 State329 A.2d

States,279, 289, 117, (1967); Holland v. UnitedN.H. 235 A.2d 124
121, we(1954). In the cannot that348 U.S. 140 instant case say

to meet the to thethe trial court’s failed test. priorcharge Just
court,statement, doubtthe to the reasonablereferringchallenged

stated, “Itstandard in its means such a doubt as wouldcharge,
whena man of to or hesitate call­cause ordinary prudence pause
life.” Thised to act the more affairs of his or herupon important

definition of reasonable doubt has been byapprovedspecifically
and thev. Hutton(Statethis court v. Booton State supra)supra;

(HollandCourt v. United StatesUnited States supra.)Supreme
involvement, itof federal constitutionalBecause maypossible

However, webe not to refer to a case ofpreferable “plain guilt.”
whole it could haveafter this as a thatcannot say reading charge

518, 527,Mannion, N.H.defendant’s State v. 82prejudiced rights.
358, (1927). “The was not of the136 A. 363 instruction as given
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could the intothat mislead no doubtreasonabletype jury finding
States,when in fact there was some.” Holland v. United U.S. at348

140.

insustained part,Exceptions
in new trial.overruled part;

Kenison, result;concurred in the the others concurred.C.J.,

Kenison, It be noted for future referenceC.J., concurring: may
that in the more recent cases and the rationale of thecommentary

Powell,rule has been reviewed Ct.(Stone v. 96 S.exclusionary
(1976)),3037 it has not been extended in (Unite­its application

(1976)),States 96 S. Ct. and in somev. 3021Janis, respects mayd
¡ Santana,have been in (Unitedrestricted its 96States v.application
1 Institute,(1976)).S. Ct. American Law A Model2406 See also

Procedure, 20, 1976, 290.2,Code of § at; Pre-arraignment May
violations”):(“substantial181-83 Address of ofSchaeferJustice

Illinois,the Court of delivered at the National Con­Supreme
ference on the Causes of with theDissatisfaction Ad­Popular

8-9, 8, 1976,ministration of at inalso 70Justice, April reported
159, (1976).F.R.D. 172
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