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Rockingham
No. 7309

Ernest WoodburnS.

v.

ChapmanAsa

31, 1976August

Sanders, for the& McDermott L. orally)Sanders Jr.,(Wilfred
plaintiff.

Casassa, Casassa(H.and Peter SaariMulherrin & Ryan AlfredJ.
for the defendant.orally)

a under RSA 539:1Per curiam. Action to recover penalty
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cut,...which in “Whoever shall wilfullyprovides part:pertinent
ofon the land anotherand tree... standing...unlawfully, any

orshall forfeit to the for everyperson... person injured, pine
thereof;cut,... value forother timber tree so five times the every

diameter,other tree or of than one foot indimensionlog greater
thereof;five treedollars and three times the value for otherevery

diameter, dollars;of in andor of footthe dimension one fivelog
tree, diameter, threefor or than one foot inlessevery log pole

bark,underwood,dollars; wood, orand for other timberany
tothree itstimes the value thereof.” This statute traces ancestry

15, 1791;of been in morethe act it has scarcely changedFebruary
77, (1916).a ch. at 697than 5 Laws of New Hampshirecentury.

Bedell, 234, (1850).Morrison v. N.H. 23622
Cann, the defendantAfter a found thattrial without J.,jury,

tree, in-had and removed a eighteenunlawfully maplewilfully
diameter, thein on the land ofches which had stood plaintiff.

$3,600 a thirty-There evidence that it would cost towas replace
non-the formula forinch this andmaple. statutoryTaking figure

foot, the courttimber of than onetrees diameter gavegreater
$10,805,in of and reservedfor the the amountjudgment plaintiff

and thetransferred defendant’s exceptions.
he andThe the that acteddefendant wilfullychallenges finding

There was evidence that the tree was brightly paintedunlawfully.
courtFrom the trialbecause it marked a corner. thisboundary

not have beencould infer that the defendant couldreasonably
notthe of the tree. The didmistaken as to defendantownership

The evidenceclaim he had the treethat destroyed accidentally.
96of the trial court. Hahn v.the Hemenway,supports findings

Annot., (1937).214, (1950); 111 A.L.R. 79N.H. A.2d 46372
thecost asthe use ofThe defendant to replacementexcepted
cir-In someof thevalue the tree in statutory penalty.computing

dam-be measure ofcost thecumstances may properreplacement
Co.,for of a tree. Moulton v. Grovetonthe destruction Papersages

906,505, 512-13, (1974). RSAHowever114 911N.H. 323 A.2d
Falk, Timberthe itself. H. Jr.,the value of tree See539:1 takes by

theof(1958). statutory109 Theand Forest Products Law severity
Thethe statute’sof tree.with thevaries qualityproductivepenalty

inmanifestis furtherresourcesof marketablepurpose protecting
in-539:2, for trespasseswhich identicalRSA penaltiesprovides
arestatutes:4. These539:3 andmill also RSASeevolving logs.

Bedell, v.(1850); &N.H. Smith SargentMorrison v. 23422punitive.
152, the(1916). penaltyN.H. 97 A. Although78 872Company,
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suffered,will full for thefrequently provide injurycompensation
the statute fordoes not command this result. The basisproper

the of v.is the value the tree. See Beedecomputing penalty
510, Goodall,(1888);64 N.H. 15 A. 18133 Wallace v.Lamprey,

McCormick,(1846); (1935);N.H. 439 C. 491 etDamages seq.
Annot., (1960).69 the court the1335 Because trial usedA.L.R.2d

cost in treble under thisreplacement assessing damages punitive
statute, there new trial onmust be a this issue.

Where a tree is valuable as a marketable commodity,principally
the theRSA 539:1penalty provided by fully compensates plaintiff
for its loss. But where on thea tree confers other benefits plaintiff
in the of forhis he a countenjoyment may joinproperty,

with his count to recover thecompensatory damages statutory
Clairmont, 12, (1969).v.penalty. 110 N.H. 259 A.2d 136Morley

The measure of in thethese circumstances isordinary damages
difference between the value of the land the harm and thebefore
value (Second) (Ten-§after the harm. Restatement of Torts 929
tative Draft (1973)).No. 19 In this case the introducedplaintiff
evidence of circumstances which the award ofspecial might justify
the cost of anreplacement Moulton v. Grove-eighteen-inch maple.

Co., 505, 512-13, 906,ton (1974).114 N.H. 911Papers 323 A.2d
The amendplaintiff his declaration to include a claim for themay

cost thereplacement less basic value of the tree inused computing
the statutory penalty.

insustainedexceptions partDefendant’s
and overruled in remanded.part;
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