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Rockingham
No. 7394

DevelopmentRye Company, Inc. v.

Town of Greenland

31, 1976August

thefor(Mr. orally)& and William HurleyHurleyTaylor Gray J.
plaintiff.

Shute, (David C.and Robert L. Steuk orally)& Frasier EngelEngel
for the defendant.

filedGriffith, forThis is a declaratory judgmentpetitionJ.
the ordinancetoof an amendment zoningto contest the validity

ofwith theIn accordance agreementof the town of Greenland.
trans-andlaw were reservedofthe various questionsparties,

Cann,on the meritsin advance of trial byferred J.
1974, meet-5, townthe held adefendant specialOn November

to theamendmentathe offor voting upon proposedpurposeing
ato the peti-Prior voting, protesttown ordinance.existing zoning

ofof the owners twentytheto containtion signaturespurporting
wasin the zoning changeincludedof the area proposedpercent

31:64, ofthe effect suchUnder RSAwith the town officials.filed
of thosevote of two-thirds pre-a favorableis toa requirepetition

amendment, insteadordinanceato enactsent and zoningvoting
Thesuffice. pro-of the which would otherwisemajoritysimple

receivefailed toa butamendment was byposed approved majority,
theexamination ofvote. petitiona two-thirds favorable Upon

it to be withoutdeclaredmoderatorthe towntheafter meeting,
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effect it didbecause not contain “a sufficient listedproperly
amount of or sufficient Heacreage legal signatures.” accordingly
ruled that the vote the ordi-simple majority approving zoning
nance amendment Plaintiff’s motion for aprevailed. rehearing

1975)to RSA 31:74 was denied thepursuantbrought (Supp. by
selectmen,town and the actioninstant was initiated.

31:78,Both that under RSA the burden ofparties agree proof
is the to that theshow decision of the town modera-upon plaintiff
tor and theselectmen invalid was unreasonableholding petition
or unlawful. The we whetherfirst are asked to decide isquestion

thethe mere introduction of without anyprotest petition,
of the orauthentication the claimed containedsignatures acreage

therein, is sufficient to this burden.satisfy
In addition to the burden of on theplacing seekingproof party

theto set aside decision of a RSA 31:78municipal body,legislative
that all made such a allprovides findings by body upon questions

of fact before it “shall be bedeemed to facie law-properly prima
reasonable;ful and and the order or decision from shallappealed

vacated, law,not be set aside or for errors of unless theexcept
court is the balance of on the evidencepersuaded by probabilities,

it,before that said order or ordecision is unreasonable.”unjust
The of the moderator thesustained selectmenruling by acting

1975)under RSA 31:74 was that the did not con-(Supp. petition
tain “a sufficient listed amount of or sufficientproperly acreage

The in favor of this rul-legal signatures.” statutory presumption
can be overcome theon ruleding hardly by relying solely petition

invalid the wemoderator and selectmen. holdby Accordingly,
that the burden of under RSA 31:78 is not satis-plaintiff’s proof
fied introduction into evidence of thesolely by protest petition.

The above of the first two transferred. Thedisposes questions
us, have, “what,third if we rule we a ofasks as as matterquestion

law, the evidencemust introduce into to itsplaintiff satisfy prima
facie It theburden of under RSA 31:78?” is not withinproof

of the or duties of the court to advisescope authority supreme
in advance as to evidence will tocounsel of trial what counsel have
to in their case. The of evidence andpresent availabilityprevail

the thedetermination of what to areproof present peculiarly
duties of counsel.

Remanded.

Grimes, sit;did not the others concurred.J.,


