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Hillsborough
No. 7325

& a.Robert Ouellette

v.

BlanchardRichardJ.

30, 1976September

for the(Mr.& G. HollandHolland Aivalikles Francis plain-orally)
tiffs.

Sullivan, (Mr.& Horton and Francis L. Cramer Cramer or-Gregg
for the defendant.ally)

Griffith, to recover for injuriesThese are actions personalJ.
Ouellette, and damagesto the minor Jaye consequentialplaintiff,

Ouellette, onfather, accidentin a burning propertyherto Robert
1973,23, thethat onTheof the defendant. Julyplaintiffs allege
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defendant, with a inwas rubbish anpermit, burning unsupervised
Ouellette,fire on his The then tenpremises. plaintiff Jaye years

of went onto the childrenwith other and with themage, property
threw onsand the fire. on some hot coals and fellJaye stepped
forward on her hands her feet andboth hands.burning

The defendant moved for the close ofa nonsuit at the plain-
tiffs’ statement on the that the indi-opening grounds opening
cated was a on defendant’s land and atJaye probably trespasser
best be found a licensee. Defendant that even weremight argued
she found to be a licensee defendant owed her no of careduty
with to hazards known to her. Theregard thatplaintiffs argued

Ross, 388,in v. (1973),113 N.H. 308 this courtSargent 528A.2d
had indicated an intention to abolish deter-strongly judicially
mined status distinctions as the sole determinant of the standard
of care owed an of land to an entrant on the land.by occupier

Court,The Trial denied motiondefendant’s for nonsuitFlynn, J.,
to and reservedsubject and transferred withoutexception ruling

the current of status distinctions to onentrants land.applicability
In v. Ross we limited fromabolished theSargent supra, immunity

which landlords had in to in-liability previously enjoyed regard
caused defective or conditions in the leasedjuries by dangerous

We noted that of“considerations human withinpremises. safety
an urban dictate that the immun-landowner’s relativecommunity

which is ofity, values the beprimarily supported by agrarian past,
modified in favor of of landownernegligence principles liability.”

Ross, 396, 533,v. at 308 at from RecentSargent supra A.2d quoting
Common-Law EntrantDevelopment, ClassesAbrogation Trespas-of of

ser, Licensee, Invitee, 623,and Vand. L. Rev. (1972).25 640 Accord-
we there toingly, landlords the ofapplied tortgeneral principles

law under which is forliability ordinarily imposed upon persons
caused theirinjuries failure to exercise reasonable care underby

all the Ourcircumstances. in inreasoning Sargent applies equally
the area of landowners liability.

The ofclassification entrants on wasland bornthree-pronged
in the nineteenth In the initial classifica-judicially century. rigid

tions, all entrants without the consent of the landowner were tres-
as a matter of law and the landowner’s was limitedpassers liability

Manchester,to intentional (1883).Clark v. N.H. An577injuries. 62
onentrant land with the of the owner for thebutpermission

entrant’s ofwas a licensee and entitled to apurposes only warning
266, (1924).hidden Locke v. 81 N.H. A. 668dangers. Payne, 124

An invitee onwas an entrant the for the oftransactionproperty
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ofrulesto him the ordinaryand asbusiness with the occupier
72Creamery,True v.thewere tonegligence occupier.applicable

154, (1903).N.H. 55 A. 893
thethat specialmodern is“the ofconsensus opinionGenerally

of land fromtheto sprangthese rules accord occupationprivilege
held in andwhich land has traditionally Englishthe placehigh

& F. The Law ofF. James,...” 2 HarperAmerican thought.
(1956). Whatever its the original rigidorigin,1432Torts

thein pas-have been subjectedresultsclassifications and harsh
of the industrial and theforcesto the twin ageof timesage

been aThe result hasof law. refiningnegligencedevelopment
with and distinctionsrulesof the exceptionserosionand original

ofcloaklandowner’s immunity.thepiercing
urbanin an industrialized society,to do“In effort justicean

moderneconomic and individual relationships,with its complex
increas­to formulatefound itcourts have necessarycommon law

refinements, to create subclassifications amongverbalsubtleingly
finedelineateand tocommon-law gra­categories,the traditional

towhich the landowner owesof carein the standardsdations
bredthe classificationswithin aeach. Yet even jurisdiction,single

conflict. newconfusion and Ascommon law havethe producedby
have become obs­older oneshave beendistinctions spawned,

moved,morass the common law hascured. this semanticThrough
hesitation, on owners andwith towardsand ‘imposingunevenly

under all theof reasonable carea dutyoccupiers single
” Generale,Stewart, in Kermarec v. 358circumstances.’ J., Compagnie

625, (1959).U.S. 630-31
are indicative of thefrom our own jurisdictionSome examples

in thisof the common lawof the above characterizationaccuracy
257, (1897),44 A. 809 anv. 69 N.H.field. In Buck Company,

mill hisinto a textilehad been bybroughtboyeight-year-old
The hadthe brother’sto learn job. boybrotherthirteen-year-old

inhe his hand awhena and a half gearbeen there caughtday
hismatter of law andheld as a althoughbox. He was a trespasser

him noowners owed dutythe overseerwas known to thepresence
when,him fromor to byof hidden injuryto warn protectdangers

The later rule wascould do so. repudiatedthe landowneracting,
1, (1927), whichN.H. A.v. 136 702in 83Company,Castonguay

in-for to act tocould be liable failure preventheld a landowner
landowner wasThe rule that aknownto a generaljury trespasser.

wasacts abut intentional trespasserimmune to all against
acts notto include onlyat an timebroadened early negligent
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the landownerknown but trespassersagainst trespassers against
96,Railroad,of. v. 68 N.H. 34 A. 674should have known Mitchell

Chimiklis, 456, (1941),(1894). v. 91 N.H. 166Hashim 21 A.2d
who to use the toilet becamethat a business invitee askedholding

licensee, 41,a and Sandwell v. Elliott N.H. 27392 24 A.2dHospital,
niche,(1942), visitors to the sick in the licenseeplacing hospital

were overruled in Dowd v. Portsmouth 105specifically Hospital,
53, (1963), the invitee class to in-N.H. 788193 expandingA.2d

for which theclude on the for placepersons premises purposes
Church, 111v. Bow Methodistwas See also Stevens Millsdesigned.

340, of could have(1971).N.H. 488 Both the later cases283 A.2d
73,to v. 75 N.H. 70 A.claimed Hobbs 1082Company,kinship

invited to visit a lumber(1908), a could find aholding jury boy
invitee, but not with v.a lumber anjack Castonguaycamp by

1, (1927),N.H. A. schoolchildren83 136 702Company, holding
mill the were as a matterinvited to visit a by manager trespassers

of law.
This the nuisance in childattractivejurisdiction rejected theory

RR, 220, (1886),in 9cases Frost v. Eastern 64 N.H. A. 790 and
cases classified children as as a matter ofearly rigidly trespassers

See, 257, (1897);v.law. Buch 69 N.H. 44 A. 809e.g., Company,
Co., 97,Lavoie v. Nashua Gummed & Coated 79 105 A. 4N.H.Paper

However, Constant,(1918). more recent such as v.cases Dunleary
64, Farm,(1964),106 N.H. and Smith v. Animal 99204 A.2d 236

243, (1954),N.H. 109 39 indicate that childA.2d clearly early
would now theirhave status determined the astrespassers by jury

a of fact. Indeed it is that if there is a con-question apparent
in inour cases it lies the trend from thesistency away treating

status of the entrant to be determined as a matter of law rather
than fact.

Rather continue when thethan to embroider the basicgarment
out,has worn courts now refused to afabric havemany predicate

on the of entrant. The Unitedlandowner’s status theliability solely
commonStates Court in 1959 declared the law dis-Supreme

tinctions to be of declined to themanddecreasing viability impart
into the law of Mr. characterized theStewartadmirality. Justice
state of the law at that time on own-as towardmoving “imposing
ers and a of reasonable in all thecareoccupiers single duty

Generale, 625,circumstances.” Kermarec v. 358 U.S. 631Compagnie
(1959).

The California Court became the first American courtSupreme
Christian,to abolish the traditional status distinctions in Rowland v.
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108, 561, (1968).69 Cal. 70 Cal. 972d 443 P.2d SubstitutingRptr.
the courta test of reasonable care under all the circumstances

observed, confusion remediedcan be borne and“[cjomplexity
where the are basedliabilityunderlying principles governing

histori-have been theconsiderations. Whatever mayupon proper
distinctions, clear thatcommon law it iscal for thejustifications

modernin of our soci-those distinctions are not thejustified light
notwhich has arisen isand that the and confusionety complexity

rules ... butin the common lawdue to difficulty originalapplying
in our modernis due to the to rules societyjustattempts apply

117, 567,at 70within the Id. at 443ancient P.2dterminology.”
Cal. at 103.Rptr.

The result have byRowland rationale and been entirelyadopted
233,Miller,of v. 40 352a number Basso N.Y.2djurisdictions.

868, (1976)); v. and564 Pickard County386 N.Y.S.2d CityN.E.2d of
Honolulu, 134, (1969); Fence Co.51 Hawaii 445 Mile452 P.2d High

Radovich, 537, (1971);v. 175 Colo. v.489 308 SmithP.2d Arbaugh’s
Restaurant, Inc., (D.C. 1972); v.469 97 Cir. Mariorenzi JosephF.2d
DiPonte, Inc., Annot.,(R.I. 1975);333 A.L.R.3d127 see 32A.2d

(1970).508
However, fewa courts have contented themselves with abolish-

the distinction between invitees and licensees but have re-ing
Balach,tained the classification. v.Peterson Minn.trespasser 294

161, Ellard,199 (1972); v.639N.W.2d 297 43Mounsey N.E.2d
(Mass. 1973); (Wis.Antoniewiczv. 1 1975).236Reszcynski, N.W.2d

statute,This was the taken theapproach by byEngland, juris-
diction in which the traditional distinctions See Oc-originated.

Act, 2, (1957).5 & Eliz. c.6 31cupiers’ Liability
We are not ourto limit to abolishment ofdisposed holding

two-thirds of the and to retain the oftrichotomy category trespass-
ers as a area of in hislegal immunity. Kaplan concurringJustice

Ellard, 43,in v. (Mass. 1973),297 57opinion Mounsey N.E.2d
noted: is“[I]t sometimes as hard tojust distinguish trespassers

invitees, invitees;from licensees or as to licensees fromdistinguish
and the class of is as various as either oftrespassers probably just
the other classes. The effort at classification and dif-very dry
ferentiation the at theputs emphasis wrong places.” Kap-Justice
lan also noted the ofcondition the law as tounsatisfactory English

after were excluded from thetrespassers they Occupiers’ Liability
See, Co., Ltd.,Act. Pannett v. (C.A.McGuiness 599Q.B.2e.g.,

1972) forverdict child who fell in the(upholding trespassing
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fire); Board,v. (H.L. (E)British W.L.R.2 537Herrington Railways
1972).

Our own cases reviewed indicate the ofcorrectnesspreviously
and that to retainKaplan’s concurring opinion trespassersJustice

as a will continue the difficulties inherent inseparate category
licensees from and fromseparating trespassers “good trespassers”

Indeed,“bad in their oftrespassers”. the Massachusettsrejection
limitation the Rhode Island Court called attention toSupreme

v. BostonPridgen (Mass. 1974),308 467Housing Authority, N.E.2d
where, nine months after the Mas-Kaplan’s warning,Justice
sachusetts court their classification ofbegan “good” trespassers
with the who was entitled to be treated with“trapped trespasser”

DiPonte,reasonable care the landowner. Mariorenzi v.by Joseph
Inc., 127, (R.I. 1975).333 A.2d 132

Whatever the social and considerations that led to thepolicy
invitee,creation of thejudicial licensee and immunitiestrespasser

no retain their underthey modern conditions andlonger viability
it is and that be laid to rest. “The abid-fitting proper they judicial

of this court for and ining respect the law isprecedent stability
balanced an of the need forby appreciation responsible growth
and in rules that have failed to withchange modernkeep pace

Ross,in social and v.developments 113juridical thought.” Sargent
388, 398, 528,N.H. (1973).308 A.2d 534 We can no longer jus-

adherence to a “whichtify is at the same timesystem complex,
and,confusing, inequitable, nonuniform.” Petersonparadoxically,

Balach, 161, 168,v. 639,Minn. (1972).294 199 644N.W.2d
we hold that henceforth inAccordingly, New own-Hampshire

ers and of kind shall beoccupiers the test of reason-governed by
able care under all the circumstances in the maintenance and

of theiroperation The character of andproperty. circumstances
the intrusion will besurrounding relevant and inimportant

the standard of caredetermining to the landowner.applicable
When the intrusion is not foreseeable or is the will of theagainst
landowner intruders will be deniedmany as a ofmatterrecovery

words,law. In other a landowner cannot be to maintainexpected
his in a safe condition for a orpremises awandering tramp per-
son who enters the known wishes of the landowner. Essen-against

the traditional tort test oftially determines the liabil-foreseeability
or of theity landowner in these “Ifnonliability cases. the defen-

dant could not foresee as the result of hisreasonably any injury
act, or if his conduct was reasonable in the of hewhat couldlight
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Prosser,W.nothere is no and liability.”anticipate, negligence,
1971).§43 (4thLaw of Torts ed.

rules,Under the must have been puzzledtraditional a jury
home was not anwhen intotold that the friend invitedyou your

home and soldinvitee but the salesman who entered youyour
will have lessunwanted awas an invitee. jurySurely,magazines

introuble in of the risk standard distin-aapplying foreseeability
to a customerthe standard of care owed aby storekeeperguishing

a shortcutfrom who takesthe standard owed the neighbor
inwho climbsthe yourand finally burglarthrough your backyard

DeBeve, 1964).(D.C. Cir.window. See Gould v. 330 826F.2d
case, theIn consider activitythe thepresent jury may properly

chil-ofthecarried on the defendant and foreseeabilitybeing by
the de-whetherdren inand determiningintruding being injured

ofin thefendant acted as a operationreasonably prudent person
with aof facthis In our the triersthisproperty. providesopinion,

to firstthemthan toand more exact requiresimpler guideline
stan-variousthen thelabel the status of the and applyplaintiff

dards to the found status.applicable

overruled; remanded.exceptionDefendant’s

dissented;Duncan, order; Grimes, theconcurred in the J.,J.,
others concurred.

order:Duncan, in theconcurringJ.,
of thea factual sev-to summarize analysisattemptingWithout

characterized,cited, or relied theby major-uponauthoritieseral
inI cannot thecourt, to that joinsufficient sayit isof theity

will be advanced abandon-of this state bylawthat theconclusion
licensees,between trespassers,distinctionstraditionalof thement

ofor defined standardof a looselyin favor generalinviteesand
circumstances.”under thecare“reasonable

in foot-is commentat bar thethe casetoParticularly pertinent
1971) where Rowland v.(4th§ ed.on Torts 62of Prossernote 4

discussed:related cases are(1968) andChristian, 108Cal.69 2d
rules towhether the as trespas-for example,“One question,may

without over soworked many yearswhich werechildren...sing
toil,sweat, willblood, tears be completelyand jettisonedso much

is much of valueThere toofor thefree hand jury.”of ain favor
childrentowith trespassingof the law respectrestatementin the

of(1965)),§ and owners landof Torts 339(Second)(Restatement



559

in to its inwarrant abandonmentgeneral particularly instructing
123, (1957);See v. 101Labore N.H. 135 591A.2djuries. Company,

187, 190, 369, (1973).v.Dorais 113 N.H. 304 A.2d 372Paquin,
The set theconsiderations forth in Restatement must be imparted

theto if it is to be in a to decide whetherjury placed position
Moreover,was the landowner. Pros­reasonable care exercised by

ser even under the decisions which the court nowthatsuggests
follow, are still consi­to the traditional to beproposes categories

Prosser,ofdered “on the issue what was reasonable care.” W.
§ 62.supra

The childrenstatement asserted that theplaintiff’s opening
were on the with ordefendant’spresent premises express implied

I no hesitation in in the orderso that havepermission, concurring
Ientered would even if the conceded thatherein. do so plaintiff

the child sincewas without the factspermission,present upon
trial, the evi-stated at the case be foundmight upon appropriate

dence to be from the case least onLabore atdistinguishable supra,
the issue of Ithe minor’s of the risk.appreciation Accordingly
concur in the court’s order.

Grimes, there lessbe reason todissenting: main-J., Although may
tain the distinction between social and business inviteesguests

invitees,than between Iand licensees or see no reasontrespassers
concern, however,to disturb our law. is withpresent My primary

the toliability trespassers.
Of the cases cited the to the ofby eliminationmajority support

distinctions ininvolved a landowner’s sixliability, only jurisdic-
tions to eliminate thepurport distinction. Of thosetrespasser

one casejurisdictions, only involved toactually ainjury trespasser.
Christian, 108,In 561,Rowland v. 69 Cal. 2d 443 P.2d 70 Cal. Rptr.

(1968),97 a tenant’s social was while aguest injured using faulty
Honolulu,bathroom Infixture. Pickard v. and 51City County of

134, (1969),Hawaii 445 a licensee was452 P.2d when heinjured
fell a hole in the infloor the restroom ofunexpectedly through

the defendant’s Incourthouse. Mile Fence v.High Company
Radovich, 400,Colo. (1970),28 474 796 anApp. P.2d on-duty

officer, licensee,characterized thepolice asdefendant a wasby
as he walked down an in the course ofinjured his work andalley
into an holestepped the In Smithunprotected defendant.dug by

Restaurant, Inc.,v. 86,Arbaugh’s U.S. D.C.152 469 97App. F.2d
(1972), a building was while theinspector bar-injured examining
becue kitchen in the Miller,defendant’s Inrestaurant. Basso v. 40
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233, 868, (1976), it564386 appearsN.Y.S.2d352 N.E.2dN.Y.2d
licensee wasthat aof thefrom the extracts opinionconcurring

involved.
involved a trespasser,none of these casesBecause specifically

beenhavedistinction canof the onlyelimination trespasser
factualto theasto the actual appliedlegal principletangential

dicta.and is meresituation in each case
to abolishservedcited the majority onlyThe cases byremaining

invitees, butlicensees andtraditional distinctionsthe governing
Antoniewicz v. 236Reszcynski,retained the trespasser category.
Ellard, (Mass.431975); v. N.E.2d(Wise.1 297MounseyN.W.2d
161,Balach, (1972);199 639Minn.1973); v. N.W.2dPeterson 294

625, 630U.S.358Kermarec v. Generate Transatlantique,Compagnie
(5of 1957 and 6Act(1959). LiabilityEven England’s Occupiers’
invitees,II, distinction between31)c. which theEliz. abolished

makedid not anycontractual visitorslicensees and so-called
of tolandthe of anin the law as to occupantliabilitychange

trespassers.
is, therefore, to areducedfor the court’s actionSolid support

Ind., (R.I.(Mariorenzicase v. 333 A.2d 127Diponte,single Joseph
fact, ma-In the(1975)) has faced the issue.which greatsquarely

ofto retain the distinctions liabilityof continuejurisdictionsjority
alsoThe Restatementon the status of thebased injured party.

§(Second) of Torts 334retains the distinction. Restatement
(1965).

distinction in theI the elimination of thefear that trespasser
in un-of will resultof the landowner’s caredetermination duty

owner,reasonable, les-and Everyunrealistic unjust consequences.
see, towill faced with increasedand of land be exposureoccupant

for a distinctionno reasonsIf there areliability. good drawing
invitees, are in a fundamentallyandbetween licensees trespassers

hasfrom whom the landownerdifferent those personsposition
v.onto Petersonor invited hisexpressly by implication property.

639,Balach, 161, (1972). As was statedMinn. 199 642294 N.W.2d
43,Ellard, (Mass. 1973) at foot-in v. 297 51-52N.E.2dMounsey

7, in thedifferencenote “We feel that there is legalsignificant
to oneof who on another’s land asstatus one trespasses opposed

— licenseeunder color of such as awho is on the land some right
reason, others, we not believedo theyor invitee. For this among

onein Forshould be the same category. example,placed legal
ofwho a six-foot fence to make use hisover neighbor’sjumps

in thein his does notabsence belonglogicallyswimming pool
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or invitee. we areas a licensee Frankly,classificationsame legal
v.in Rowlandnot as to the and reasoningpersuaded logic

in in the same classificationChristian ... placing trespassers legal
Inc.,Restaurant,as a licensee or invitee.” See Smith v.also Arbaugh’s

86, 97, (1972), con-LeventhalU.S. D.C. 469 108152 P.2dApp.
curring.

I the from its rolethink it unwise to withdraw court traditional
of exists to unbridledand leave a determination what theduty

of will indiscretion of the Elimination the distinctions resultjury.
of “Ifthe the court to control abuses the with­impotency by jury.

drawal of of onsuch the discretion theguidelines juriesexpanded
hand,one it of con­would limit tanto the the court topro power

other,ontrol abuses the for of towant yardsticks applicable ap­
of The tosituations. citizen would be at a losspropriate categories

learn thewhat law demands of him as landowner.”afactually just
Course, 20, 26,v. Los Gatos Cal. 77273 2dBeauchamp App.Golf

914, (1969).Cal. 919Rptr.
The tocourt the classification of andrejectpurports “good”

“bad” thatand states in some it will betrespassers yet wayvague
determined as a ofmatter law that willcertain be de-trespassers
nied If isthis not the same then therecovery. differencething

me.escapes
One I have with the thatcourt’s decision is it castsdifficulty

law,aside a whole of built over whichthebody up years, clearly
defines the ofand the owner onrights theobligations property
basis of the he withhas those who hiscamerelationship upon
land. It is infundamental tort law that the is created theduty by

law,Under this the owner knows in advance what hisrelationship.
is. In rules,of thisduty well-settled and ofreasonable setplace the

court care,now asubstitutes of reasonablesingle vague duty
under which the owner acts at his nowithproperty peril standard

which heby can his in advance. Thejudge kinds ofobligations
are Thetrespassers have inmany. common isonly thing they that

have nothey on the land. And it isright to be determinedyet
after the event what the owner’s was before the eventduty with

to each ofregard these various kinds of who entertrespassers
his land.upon

Protesters who invade a and arecompany’s property injured
ofbecause some condition of the will be toable have apremises

afterdecide the event what thejury owed to them.duty company
A who is while a fence inburglar injured ascaling high-crime
area where are not would be toburglars unexpected able theput
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usedhe hadto on the ifowner the risk of a decision questionjury
of coursethe claims shouldreasonable care toward Suchburglar.

ourthe outset as would be underbe dismissed at preexistingthey
law.

1975)In RSA has recentlythe verylegislature212:34 (Supp.
to tres-shown its fromconcern for landowners liabilityprotecting

thatofdecision seems to to thepassers. contrary spiritToday’s go
statute.

ofinwith the court lies itsMy major denigrationdisagreement
I thatthe of of believeimportance private ownership property.

the social which ledand considerations to thepolicy trespasser
Indistinction still a which its constitutionStateapply. by recog-

nizes the of and“acquiring, property”right possessing protecting
Const, I, 2), I a(N.H. that it is thatart. submit desirable per-pt.

burdenhis own without theson be able to use his in wayproperty
landwho come histhoseof for and uponprotectingwatching

his will.or andwithout permission againstright
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